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1.
Introduction
The Victorian Law Reform Commission (VLRC) is currently reviewing the Guardianship and Administration Act 1986 (the Act).  Amongst its Terms of Reference is: 

In particular, the Commission is to have regard to:

f) the functions, powers and duties of the Public Advocate.
This paper considers the functions, powers and duties of the Public Advocate under the current Act, the experience of the Public Advocate in operating under the current legislation, and makes some preliminary proposals for the new Act.
2.
Background

The position of Public Advocate as a statutory appointee of Parliament is unique to Australia.  Whilst other countries have set up Public Guardians and Public Trustees (each known by a variety of terms), only Australia has set up a Public Advocate within its guardianship legislation incorporating such roles as individual advocacy, investigations of applications before the Tribunal, guardianship, systemic advocacy, community education and advice. 

Another feature of Australian legislation is the separation of guardianship from administration (financial management).  In most other countries, the term guardianship, and the functions of guardianship, incorporate financial management.

Victoria, South Australia, Western Australia and the Australia Capital Territory each have a Public Advocate set up under legislation performing some or all of these functions.  Queensland, until recently, had a separate Public Advocate and Adult Guardian, when the Queensland Attorney-General decided to transfer the functions of the Public Advocate to the Adult Guardian.  Tasmania has a Public Guardian. In New South Wales, the Public Trustees and the Office of the Public Guardian are under the umbrella of the Protective Commissioner who also holds the position of Public Guardian. 
The Victorian Public Advocate arguably has a broader range of functions and responsibilities than the equivalent position in other States.  In addition to the primary roles set out above, the Victorian Public Advocate has a strong volunteer community guardianship program set up under section 16(2)(b) of the Guardianship and Administration Act 1986 (the Act).  The Public Advocate also has extensive responsibilities in relation to Community Visitors under the Mental Health Act 1986, the Disability Act 2006 and the Health Services Act 1988, and accepts responsibility as agent of last resort under the Medical Treatment Act 1988.  The provision by the Public Advocate of four Annual Reports to Parliament is evidence of this broad range of responsibilities. 
3.
Current legislation

The Public Advocate is established under Part 3, sections 14 to 18, of the current Act (see appendix 1 for the text of these sections).  The functions are set out in section 15 and the Powers and Duties are set out in section 16.  Section 18A, Powers of Inspection, created by a 2006 amendment, relates to the role of Community Visitors and gives the Public Advocate the power provided to Community Visitors under other Acts.
The functions of the Public Advocate are organized into four areas that can be summarized as:

· Promoting, facilitating and encouraging the provision, development and co-ordination of services and facilities, however provided, for persons with disabilities:
· Supporting the establishment of organizations involved with persons with a disability, their relatives, guardians and friends:

· Arranging, promoting and co-ordinating informed public awareness and understanding of the Act, of other legislation affecting persons with disability, of the roles of the Tribunal and the Public Advocate, of the duties of guardians and administrators and the protection of persons with a disability from abuse and exploitation and the protection of their rights:

· Upon referral by the Minister, investigating, reporting and making recommendations to the Minister on any aspect of the Act’s operation.

The Powers and Duties of the Public Advocate are grouped into two areas and can be summarized as:
· Powers largely (but not solely) relating to the operation and exercise of guardianship, including applications for guardianship and investigations of a person’s situation connected with guardianship: 
· The duty of the Public Advocate to be the guardian of a represented person when appointed by the Tribunal and the duty of the Public Advocate to endeavour to find an appropriate person to be appointed as guardian.
The values and principles applying to the work of the Public Advocate are set down in:

· The Objects of the Act (Section 4(2)) (see appendix 2 for text); and  

· The Exercise of authority by a guardian (section 28) (see appendix 3 for text); and

· S15(a) Functions of the Public Advocate (appendix 1).  This section sets down the purpose of promoting, facilitating and encouraging the provision and development of services. The Public Advocate is do this  with a view to: 

· promoting the ability and capacity of persons with a disability to act independently; and 
· minimizing the restrictions on the rights of persons with a disability; and 
· ensuring maximum utilization by persons with a disability of services and facilities; and 
· encouraging the involvement of voluntary organizations and relatives, guardians and friends in the provision and management of services.   
The Public Advocate considers that Part 3 of the Act does not accurately reflect the present nature of the role or the current context of its operation.  In the next section, a number of issues relating to Part 3 of the Act are discussed and the position of the Public Advocate on each issue is articulated.
4.
Key Issues 
4.1
Title of the Act

The current title refers to only one function of the Act, the appointment of guardians and administrators.  The other major function, the establishment of the Public Advocate, is not acknowledged in the title, nor are other subsidiary functions such as the provisions for appointing enduring guardians and the regime for medical decision-making.
To identify one major function of an Act and omit another major function is, at best, misleading.  In the current Act, this confusion is intensified by the wording of the Purpose of the Act (section 1):
The purpose of this Act is to enable persons with a disability to have a guardian or administrator appointed when they need a guardian or administrator.

To omit the Public Advocate from the title and purpose of the Act can only be justified if the role of the Public Advocate is conceptualized as being solely instrumental in the appointment of guardians and administrators and the operation of the guardianship system.  If this were the case, there would be no justification for the establishment of a Public Advocate and the position would be more accurately titled Public Guardian.
The four Public Advocates who have held the position in Victoria since 1986 have each taken a much broader view of the role and responsibilities of the position than that implied by the title.  The Public Advocate considers that the current title of the Act is less than adequate and suggests two possible solutions.  The first is the inclusion of “Public Advocate” or “Advocacy” in the title, along with guardianship or guardianship and administration.  The second is to change the title to emphasise the area with which the Act is concerned.  A title such as the “Cognitive Capacity Act”, “Adult Decision-Making Act” or “Adults with Cognitive Disabilities Act” could be considered suitable. 
4.2
Separating the Public Advocate and Public Guardian functions

Until recently, the only Australian model for separating the Public Advocate and Public Guardian functions was in Queensland legislation, which had two separate statutory positions; that of Public Advocate and Adult Guardian. The role of the Public Advocate in Queensland was to provide independent systemic advocacy on issues relating to people with disabilities.  There is no provision for statutory advocacy for individuals with disabilities under the Queensland Act.  
In Victoria, any proposal to separate the functions of systemic advocacy and guardianship could perhaps be achieved by establishing two new offices and transferring the current functions of the Public Advocate under section 15 of the Act to a Public Advocate who would deal with systemic issues, community education and, arguably, advice. A Public Guardian under this model would perform the guardianship functions in section 16.  In this arrangement, responsibility for individual statutory advocacy would logically be included in the role of the Public Advocate.  A significant argument for the separation of the functions under two Offices would be that advocacy could thereby be protected from the incursions and increasing demands of the guardianship work. 
The Public Advocate does not support the separation of the two aspects of her current role under the Act, notwithstanding the problems involved in managing an increasing number of guardianship orders.  She would argue that the States that have only a Public Guardian risk providing a diminished form of guardianship where the guardian becomes more of a disinterested decision-maker, lacking the level of engagement and advocacy intended under the Act.  The role of advocate is firmly embedded in legislation and practice in Victoria and should remain. 
In addition to individual advocacy on matters not before the Tribunal, advocacy is central to matters that are before the Tribunal.  In the exercise of guardianship authority under the Act, the first requirement is that a guardian acts as far as possible as an advocate for the represented person (s28(2)(a)).  Moreover, the resolution of issues brought to the Office in order to avoid the need for the appointment of a guardian or an administrator has consistently been a major aspect of the Office’s advocacy work since its establishment.  This is complemented by OPA’s function in relation to the investigation of applications to the Tribunal for the appointment of guardians, administrators and consent to special procedures.  The role of independent investigator of these applications is essentially an advocacy role that goes well beyond the more limited role performed in States where the investigation function lies with officers of the Tribunal or Board.  
Another major reason for maintaining the present breadth of function is the capacity for the experiences of the individual advocacy, investigations and guardianship work to shape and inform the systemic program of the Office.  In the view of the Public Advocate, this has immeasurably enriched the work of the Office and consequently its value to the Victorian community.
A final problem that would need to be addressed in any proposal to separate the Public Advocate and Public Guardian functions is where Community Visitors would fit in with such an arrangement as there would be no obvious place for them.
4.3
Advocacy

In the years since the establishment of the Office of the Public Advocate, individual and systemic advocacy have been seen as the core of the Office’s work.  The first Public Advocate, Ben Bodna, used to say that every guardianship order was a failure of advocacy.  This was his rather colourful way of expressing the legislative principle that “the means least restrictive of a person’s freedom of decision and action as is possible in the circumstances is adopted”.  Subsequent Public Advocates have expressed concern in their annual reports to Parliament about the increasing number of guardianship orders and the potential for the guardianship demand on the Office’s resources to drown out the capacity for advocacy.  Under the Act, the Public Advocate is required to act as guardian when appointed by the Tribunal but no level of advocacy is enshrined.  It is testimony to the valiant efforts of Public Advocates over the years that the Office has retained a significant capacity for both individual and systemic advocacy.  The generally positive response of government to these submissions indicates the value and respect accorded to the advocacy work of OPA.

In these circumstances, it is curious that the advocacy function of the Public Advocate is not more clearly defined in the legislation.  Whilst of considerable historical interest, it is not pertinent in this paper to explore why this may be so.   The legislative mandate for the individual advocacy function is  drawn from section 16(1)(e) and (f) of the Act which states that the Public Advocate may – 
(e) seek assistance in the best interests of any person with a disability from any government department, institution, welfare organization or service provider; and 

(f) make representations on behalf of, or act for, a person with a disability.
Most other subsections in section 16, (16(a)(b)(d)(g)(h)(i)and(ja)) relate directly to guardianship.

The range of individual advocacy undertaken by OPA that is not connected to the Tribunal has broadened significantly since 1986.  Currently, this includes individual work with a client on issues of concern to them, advocacy undertaken prior to a possible application for guardianship, advocacy provided by means of the OPA Advice service or other short term interventions, the work of OPA’s VCAT liaison officer, involvement in applications for major medical procedures before the Family Court, advocacy work on behalf of parents with disabilities in the Children’s Court and on behalf of persons with disabilities in other Courts.  In addition, requests for the Public Advocate to act as Litigation Guardian are increasing, suggesting that there is a significant gap in access to the legal system for people with disabilities.

In relation to systemic advocacy, the mandate is drawn largely from section 15(c)(i) and (iv) which state that the functions of the Public Advocate are;
(c) to arrange, co-ordinate and promote informed public awareness and understanding by the dissemination of information with respect to – 

(i) the provisions of this Act and any other legislation dealing with or affecting persons with or affecting persons with a disability; and

****

(iv) the protection of persons with a disability from abuse and exploitation and the protection of their rights.

This provision in the legislation is tied to the dissemination of information and does not directly allow for or indicate that research, policy development and systemic advocacy on the wide range of issues affecting the dignity, rights and interests of people with disabilities should be at the forefront of OPA’s systemic work.
The Public Advocate notes that The South Australian Guardianship and Administration Act 1993 has the following clearly stated provisions included in the functions of the South Australian Public Advocate (emphasis added):

(1)         The functions of the Public Advocate are— 

            (a)         to keep under review, within both the public and the private sector, all programmes designed to meet the needs of mentally incapacitated persons; 

(b)         to identify any areas of unmet needs, or inappropriately met needs, of mentally incapacitated persons and to recommend to the Minister the development of programmes for meeting those needs or the improvement of existing programmes; 

            (c)         to speak for and promote the rights and interests of any class of mentally incapacitated persons or of mentally incapacitated persons generally; 

            (d)         to speak for and negotiate on behalf of any mentally incapacitated person in the resolution of any problem faced by that person arising out of his or her mental incapacity; 

The Public Advocate suggests that the Act be amended to provide a direct mandate for advocacy with individuals in a wide range of circumstances and settings and that the Act be further amended to provide a direct mandate for research and systemic advocacy on matters of importance to people with disabilities.

4.4
Omission of Neglect 
The Public Advocate notes that the functions of the Public Advocate under section 15(c)(iv) include, inter alia, disseminating information with respect to:

(iv) the protection of persons with a disability from abuse and exploitation and the protection of their rights.

Further, the Public Advocate notes that the powers and duties of the Public Advocate under section 16(1)(h) include to:
(h) investigate any complaint or allegation that a person is under inappropriate guardianship or is being exploited or abused or in need of guardianship.
These sections contrast with the provisions of s28(2)(d) where, in the exercise of authority a guardian must act as far as possible:
(d) in such as way as to protect the represented person from neglect, abuse or exploitation.

The Public Advocate considers that the functions, powers and duties of the position should include the protection of persons with a disability from neglect as well as from abuse and exploitation.  Neglect can be just as destructive to the life of a person with a disability as abuse and exploitation.  The Public Advocate suggests that positive rights and liberty should be equally valued with negative rights and liberty.  This point is further explored in the OPA paper, “Values and Principles in Victorian guardianship legislation”.
4.5
Investigative function

Under the current legislation, the Public Advocate does not have a clear investigative function independent of investigations referred from the Victorian Civil and Administrative Tribunal.  A possible investigative function is alluded to in section 16(1)(h) which states:

(1) The Public Advocate may – 

(h) investigate any complaint or allegation that a person is under inappropriate guardianship or is being exploited or abused or in need of guardianship.

However, it could be argued that this section only allows the Public Advocate to initiate and conduct investigations of complaints of exploitation and abuse that are connected with guardianship.

Under s15(d), it is the function of the Public Advocate “to investigate, report and make recommendations to the Minister on any aspect of the operation of this Act referred to the Public Advocate by the Minister”.  There is a stronger provision in the South Australian Act in s22:

 22—Public Advocate may raise matters with the Minister and the

Attorney-General

(1) The Public Advocate may, at any time, raise with the Minister and the

Attorney-General any concerns he or she may have over any matter arising out of or

relating to the performance of his or her functions under this Act or any other Act.

(2) If the Public Advocate so requests, the Attorney-General must cause a report of any

matter raised by the Public Advocate under subsection (1) to be laid as soon as

practicable before both Houses of Parliament.

(3) The annual report furnished by the Public Advocate under this Act must include a

summary of any matters raised by the Public Advocate under subsection (1).
Victorian Public Advocates may have been hesitant to initiate formal investigations into situations of significant abuse, neglect and exploitation, both of individuals and groups of people with disabilities, partly because of the ambiguity of their legislative mandate.  There is no other adequate provision for the investigation of such allegations that do not come within the criminal justice system or under the jurisdiction of the Ombudsman, the Victorian Human Rights and Equal Opportunities Commission or the Disability Services Commissioner.
The Public Advocate suggests that she be given clearly defined powers of investigation under the Act.
4.6
Reports to Parliament

The Public Advocate provides an annual report to Parliament.  The provision of this report is an extremely important aspect of the work of the Office of the Public Advocate as it is the main way in which the Public Advocate accounts to Parliament and to the wider community for the important responsibilities invested in the position.  The current Act is silent on the provision of an annual report and the Public Advocate recommends that specific provision be made in the Act for the furnishing of an Annual Report to the Parliament of Victoria.
The Public Advocate also seeks the right to make ad hoc reports to Parliament on any matters of importance arising from the performance of his or her functions under the Act.  Such a provision would enhance accountability and the communication between the Public Advocate and the Parliament as representative of the people of Victoria.  The Public Advocate suggests that such reports be made through the Attorney-General. 
4.7
Guardian of last resort

Under section 16(1)(a) and section 23(4) the Public Advocate is established as the “guardian of last resort” to be appointed where no other person fulfils the requirements of section 23(1).  Section 23 deals with the question of which persons are eligible to be appointed as guardian and states that the guardian’s interests should not conflict with the interests of the proposed represented person.

These sections of the Act are interpreted as meaning that a family member of friend with a personal relationship to the represented person is to be preferred as guardian and that the Public Advocate is the only alternative option if a family member or friend is not available or not suitable.  There is no explicit provision for the appointment of professional guardians other than the Public Advocate and there is no provision in the Act allowing for the payment of family members or professional guardians, either by the represented person or from the public purse.
There are several strands to the consideration of whether the Public Advocate should continue to be the guardian of last resort, the only alternative to family/friend and to the question of how guardianship should be funded.

From time to time, it has been suggested that competition should be introduced into the field of guardianship, as it has been into administration.  Some have suggested that represented persons should contribute according to their means to the cost of their guardianship.  The other suggestion is that the Tribunal should be free to appoint private professional guardians who would be paid by the State, according to rates set by the Tribunal.
Australia is, once again, unique in not instituting a user-pays system for guardianship and in not making provision for alternative professional guardians.  This is probably partly due to the separation in the legislation of guardianship and administration.  If a person had a professional guardian and a professional administrator, they would be paying for both their administrator and their guardian.  Moreover, the majority of people who have guardianship orders have limited means.  Few could contribute to the cost of guardianship, it would be extremely difficult to collect the fees and would predictably cause considerable community backlash.  It has also been pointed out that guardianship involves a removal of liberty and that even prisoners are not required to pay for their incarceration.  The Public Advocate has some discomfort with this reasoning but at one level accepts its validity.

The more weighty principle to be considered is the principle of parens patriae on which Australian guardianship is based.  Under parens patriae, the state is conceptualized as akin to the “parent” of the person with a disability.  Good parents do not charge for their services, nor do they open up their parenting responsibilities to a tendering or contracting-out process.
The Public Advocate considers that the current system provides an international model of best practice and should be retained.  The Public Advocate supports the present legislative preference for family members to be appointed as guardian, the provision for the Public Advocate to be the only alternative to family/private guardianship and for the costs of guardianship to be borne by the State.
4.8
Private guardians

As discussed above, there is a legislative preference in the Act for the appointment of family members or friends as guardians.  The people who take on this responsibility are generally referred to as private guardians.  Under section 15(c)(iii), the Public Advocate is given the function of disseminating information about the duties , powers and functions of guardians and administrators.  Under section 16(1)(i), the Public Advocate may provide information for persons who are or propose to be guardians.
Currently the Public Advocate publishes information on the duties, powers and functions of guardians and administrators.  These publications are made available by the Tribunal to private guardians and administrators at the time of their appointment.  In addition, private guardians are informed of the role of the Office and encouraged to seek advice from OPA on any issue of concern they may have in carrying out their responsibilities.  
In some other States advice and support to private guardians is provided by officers of the Board or Tribunal.   At certain times in the past, OPA has had a dedicated staff member providing advice and support to private guardians but this is no longer the case.  There is no provision in the legislation, beyond provision for the periodic re-assessment of the guardianship order by the Tribunal, to review or oversee the work and decisions of a private guardian.

The Public Advocate has some concerns about whether the level of support and oversight of private guardians is sufficient to give the Tribunal the confidence to appoint them in preference to the Public Advocate.  One can contrast the level of support and supervision provided to volunteer Community guardians, appointed on the delegation of the Public Advocate, with that provided to private guardians, appointed directly by the Tribunal.
The Public Advocate notes that the UK Mental Capacity Act 2005 establishes an Office of the Public Guardian to oversee the work of private guardians.  That Act does not, however, provide for the Public Guardian to be directly appointed as guardian of last resort.
The Public Advocate suggests that consideration be given to amending the Act to provide that the Public Advocate have a greater role in the oversight and support of private guardians.

4.9
Range of disability

In the current Act, disability is defined as “intellectual impairment, mental disorder, brain injury, physical disability or dementia”.  When applied to guardianship or administration applications and orders, disability must be present in conjunction with the lack of ability to make reasonable decisions and with the person being over the age of 18.
The Public Advocate is given functions under the Act that arguably include all who fall within the definition of disability, notwithstanding age or cognitive capacity.  However, these functions are not clearly defined as the overall context of the Act is adult cognitive disability.  
The Public Advocate has, over the years, done some limited work with children with disabilities, mainly in relation to applications to the Family Court for major medical procedures, and with people with cognitive capacity and physical disability.  Most notable was probably the role of the Public Advocate in the Coroner’s inquest on the deaths of two people using wheelchairs at railway crossings in 2003.

The Public Advocate suggests that the extent of the Public Advocate’s mandate in relation to age and disability should be clarified in the legislation.

4.10

Framework of current provisions

The current functions of the Public Advocate under section 15 are largely “one step removed” from Victorians with disabilities.  As identified in the section above on current legislation, the functions are directed towards the promotion, encouragement and co-ordination of services and facilities for persons with disability: support for the establishment of organizations involved with persons with a disability and the promotion of public awareness and understanding in relation to the Act.

The history of the Office of the Public Advocate since its establishment in 1987 has been that these provisions do not reflect its general direction, mode of operation or OPA’s relationship with the Victorian community.  Whilst OPA has always worked co-operatively with organizations and done a great deal of work in community education, it has not been so much an encourager and facilitator of other organizations as an organization itself that works independently and respectfully, both with other disability organizations and directly with people with disabilities.

As mentioned above, the Public Advocate considers that the present framework of its functions does not provide a sufficiently clear mandate for individual advocacy and systemic research and advocacy.  The provisions of the South Australian legislation are more direct and could be used as a model for change.   
4.11

Community Visitors

Community Visitors are currently established under three Acts of Parliament; the Mental Health Act 1986, the Health Services Act 1988 and the Disability Act 2006.  Under these Acts, the Public Advocate chairs the Board of Community Visitors.  The Public Advocate also has powers of inspection under s18A of the Guardianship and Administration Act 1986 that provide him or her with the same powers as the Governor-in-Council appointed Community Visitors. The Community Visitors program is situated in the Office of the Public Advocate and the staff are employed by the Department of Justice but the program is funded by the Department of Human Services and the Department of Health.  The responsible Minister for the Community Visitors is the Minister for Community Services, Mental Health and Senior Victorians, Hon. Lisa Neville.
The Public Advocate considers that this arrangement lacks clarity and administrative simplicity. It may also compromise the perceived independence of the program.  She proposes that the role and functions of Community Visitors be brought under the Guardianship and Administration Act (or its successor) with all the functions and responsibilities of the Public Advocate in relation to Community Visitors included in the provisions relating to the functions of the Public Advocate.
4.12

Delegation of responsibility under the Medical Treatment Act 1988
The Medical Treatment Act 1988 provides for a person to appoint an agent under an Enduring Power of Attorney (Medical Treatment) to make decisions about their medical treatment if they are unable to do so for themselves.  The Public Advocate accepts appointment as agent under the Medical Treatment Act from people who do not have anyone they wish to entrust with this responsibility.  The Public Advocate maintains a register of those for whom he or she has accepted this appointment and ensures that the person’s details and views are current by making regular contact.  The Public Advocate is currently the agent for approximately thirty Victorians.
The Medical Treatment Act does not specifically provide for the incumbent of the position of Public Advocate to be appointed as agent, as opposed to a named individual.  Therefore, the Public Advocate’s delegation authority under s18 of the Guardianship and Administration Act does not give clear authority for the Public Advocate to delegate his or her authority in the matter to a member of staff of the Office of the Public Advocate.
The Public Advocate proposes that clear authority for delegation in these matters should be given to the Public Advocate by means of an amendment to s18.
4.13

Supported decision-making

The review of the Act by the Victorian Law Reform Commission will have regard to developments in policy and practice in respect of persons with impaired decision-making capacity since the Act commenced.  One such development is the ratification by Australia of the United Nations Convention on the Rights of Persons with Disabilities. Access to support in making decisions is provided for in article12(4) of the Convention and supported decision-making is the subject of other papers developed by the Office of the Public Advocate.
The Public Advocate anticipates that the introduction of supported decision-making into Victorian legislation and policy may result in additional functions being given to the Public Advocate. 

The Public Advocate supports the introduction of supported decision-making as a means of assisting Victorians with some degree of cognitive impairment and as an alternative to guardianship in some circumstances.  
Conclusion

This paper sets out the preliminary views of the Public Advocate on a number of matters relating to the functions, duties and powers of the position.  In response to discussion within the community generated by the review, new issues may emerge and the Public Advocate’s position on some of the key issues discussed in this paper may well change and develop.
Appendices
Appendix 1 – GAA s14-18
Guardianship and Administration Act 1986 - SECT 14 

PART 3 THE PUBLIC ADVOCATE

The Public Advocate
14. The Public Advocate

(1) There is to be appointed a Public Advocate.

(2) Schedule 3 has effect with respect to the Public Advocate.

Guardianship and Administration Act 1986 - SECT 15 

Functions of the Public Advocate
15. Functions of the Public Advocate

The functions of the Public Advocate are-

   (a)  to promote, facilitate and encourage the provision, development and

        co-ordination of services and facilities provided by government,

        community and voluntary organisations for persons with a disability

        with a view to-

   (i)  promoting the development of the ability and capacity of persons with

        a disability to act independently; and

   (ii) minimizing the restrictions on the rights of persons with a

        disability; and

   (iii) ensuring the maximum utilization by persons with a disability of

        those services and facilities; and

   (iv) encouraging the involvement of voluntary organizations and relatives,

        guardians and friends in the provision and management of those

        services and facilities; and

   (b)  to support the establishment of organizations involved with persons

        with a disability, relatives, guardians and friends for the purpose

        of-

   (i)  instituting citizen advocacy programs and other advocacy programs; and

   (ii) undertaking community education projects; and

   (iii) promoting family and community responsibility for guardianship; and

   (c)  to arrange, co-ordinate and promote informed public awareness and

        understanding by the dissemination of information with respect to-

   (i)  the provisions of this Act and any other legislation dealing with or

        affecting persons with a disability; and

   (ii) the role of the Tribunal and the Public Advocate; and

   (iii) the duties, powers and functions of guardians and administrators

        under this Act; and

   (iv) the protection of persons with a disability from abuse and

        exploitation and the protection of their rights; and

   (d)  to investigate, report and make recommendations to the Minister on any

        aspect of the operation of this Act referred to the Public Advocate by

        the Minister.

Guardianship and Administration Act 1986 - SECT 16 

Powers and duties of the Public Advocate
16. Powers and duties of the Public Advocate

(1) The Public Advocate may-

   (a)  where appointed by the Tribunal be-

   (i)  a guardian (whether plenary or limited); or

   (ii) an alternative guardian (whether plenary or limited); and

* * * * *

   (b)  make an application to the Tribunal for the appointment of a guardian

        or administrator or the rehearing or reassessment of a guardianship

        order or an administration order; and

* * * * *

   (d)  submit a report to the Tribunal on any matter referred to the Public

        Advocate for a report by the Tribunal; and

   (e)  seek assistance in the best interests of any person with a disability

        from any government department, institution, welfare organization or

        service provider; and

   (f)  make representations on behalf of or act for a person with a

        disability; and

   (g)  give advice to any person as to the provisions of this Act and in

        respect of applications for guardianship or administration; and

   (h)  investigate any complaint or allegation that a person is under

        inappropriate guardianship or is being exploited or abused or in need

        of guardianship; and

   (ha) for the purposes of-

   (i)  an investigation under paragraph (h); or

   (ii) the provision of a report under clause 35, 42 or 48 of Schedule 1 to

        the Victorian Civil and Administrative Tribunal Act 1998 require

        (subject to subsection (1A)) a person, government department, public

        authority, service provider, institution or welfare organisation to

        provide information; and

        (i)    provide information for persons who are or propose to be

               guardians; and

   (j)  report and make recommendations to the Tribunal on behalf of any

        person with a disability in any proceeding under the

        Equal Opportunity Act 1995; and

   (ja) make recommendations to the Tribunal with respect to guidelines

        proposed to be issued by the Tribunal about consent to a special

        procedure or medical research procedure and any other medical or

        dental treatment under Part 4A.

   (k)  perform any other function and exercise any other power conferred on

        him or her by this or any other Act.

(1A) It is a reasonable excuse for a person to refuse or fail to provide

information that the person would otherwise be required under subsection

(1)(ha) to provide if providing the information would tend to incriminate the

person.

(2) Where the Public Advocate is appointed as the guardian of a represented

person-

   (a)  the person for the time being holding the office or performing the

        functions of the Public Advocate is the guardian of that represented

        person; and

   (b)  the Public Advocate must use his or her best endeavours to find an

        appropriate person to be appointed as the guardian.

Guardianship and Administration Act 1986 – SECT 17
Staff of office of the Public Advocate
17. Staff of office of the Public Advocate

(1) Any employees that are necessary to enable the functions of the Public

Advocate to be properly carried out may be employed under Part 3 of the

Public Administration Act 2004.
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Delegation
18. Delegation

(1) The Public Advocate may by an instrument of delegation delegate to an

officer or employee employed in the office of the Public Advocate under

section 17 any power, duty or function of the Public Advocate other than this

power of delegation.

* * * * *

* * * * *

(2) The Public Advocate may with the approval of the Tribunal by instrument of

delegation delegate any or all of the Public Advocate's powers and duties as

guardian to an individual or organization specified in the instrument of

delegation.
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Powers of inspection
18A. Powers of inspection

(1) The Public Advocate is entitled to enter any premises on which an

institution is situated and-

   (a)  inspect those premises; and

   (b)  see any person who is a resident of those premises or who is receiving

        any service from the institution; and

   (c)  make enquiries relating to the admission, care, detention, treatment

        or control of any such person; and

   (d)  inspect any document relating to any such person or any record

        required to be kept under this Act, the Health Services Act 1988, the

        Disability Act 2006 or the Mental Health Act 1986.

(2) Subsection (1)(d) does not authorise the Public Advocate to inspect-

   (a)  a person's medical records unless that person consents; or

   (b)  personnel records unless the person to whom they relate consents.

(3) The person in charge and the members of staff or management of the

institution must provide the Public Advocate with any reasonable assistance

that the Public Advocate requires to perform or exercise any power, duty or

function under this section effectively.

(4) A person in charge or a member of the staff or management of an

institution must not-

   (a)  unreasonably refuse or neglect to give assistance when required to do

        so under subsection (3); or

   (b)  refuse or fail to give full and true answers to the best of that

        person's knowledge to any questions asked by the Public Advocate in

        the performance or exercise of any power, duty or function under this

        section; or

   (c)  assault, obstruct or threaten the Public Advocate in the performance

        or exercise of any power, duty or function under this section.

Penalty: 25 penalty units.

(5) In this section institution means any of the following-

   (a)  a disability service provider within the meaning of section 3(1) of

        the Disability Act 2006;

   (b)  a designated public hospital or supported residential service within

        the meaning of the Health Services Act 1988;

   (c)  a residential service, residential institution or residential

        treatment facility within the meaning of section 3(1) of the

        Disability Act 2006;

   (d)  a mental health service within the meaning of Division 5 of Part 6 of

        the Mental Health Act 1986.
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Objects of Act
4. Objects of Act

(1) The objects of this Act are-

* * * * *

   (b)  to provide for the appointment of a Public Advocate; and

   (c)  to enable the making of guardianship orders and administration orders;

        and

   (d)  to ensure that persons with a disability and represented persons are

        informed of and make use of the provisions of this Act; and

   (e)  to provide for the appointment of enduring guardians; and

   (f)  to provide for consent to special procedures, medical research

        procedures and medical and dental treatment on behalf of persons

        incapable of giving consent to those procedures or treatment; and

   (g)  to provide for the registration of interstate guardianship orders and

        administration orders.

(2) It is the intention of Parliament that the provisions of this Act be

interpreted and that every function, power, authority, discretion,

jurisdiction and duty conferred or imposed by this Act is to be exercised or

performed so that-

   (a)  the means which is the least restrictive of a person's freedom of

        decision and action as is possible in the circumstances is adopted;

        and

   (b)  the best interests of a person with a disability are promoted; and

   (c)  the wishes of a person with a disability are wherever possible given

        effect to.
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Exercise of authority by guardian
28. Exercise of authority by guardian

(1) A guardian must act in the best interests of the represented person.

(2) Without limiting subsection (1), a guardian acts in the best interests of

a represented person if the guardian acts as far as possible-

   (a)  as an advocate for the represented person; and

   (b)  in such a way as to encourage the represented person to participate as

        much as possible in the life of the community; and

   (c)  in such a way as to encourage and assist the represented person to

        become capable of caring for herself or himself and of making

        reasonable judgments in respect of matters relating to her or his

        person; and

   (d)  in such a way as to protect the represented person from neglect, abuse

        or exploitation; and

   (e)  in consultation with the represented person, taking into account, as

        far as possible, the wishes of the represented person.
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