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The sterilisation of children in situations that are not life threatening can amount to a serious violation of the rights and dignity of a child with a disability. In 1992 the landmark High Court decision known as ‘Marion’ enshrined in Australian common law the principle that minors with disabilities have a right to bodily integrity. 
The Court held that:

· If sterilisation is not a ‘by-product of surgery appropriately carried out to treat some malfunction or disease’; and
· If a minor is incapable of giving informed consent to ‘invasive, irreversible and major surgery’; 

· Then the authority to authorise sterilisations vests with the Court alone.

This meant that sterilisations that met these criteria could only be performed following a successful application to a federal court (such as the Family Court). 

OPA is concerned that this process is not an ideal one because it is expensive and because court processes are inherently adversarial in nature. Partly for these reasons, OPA is also concerned that the legal requirements set out in the Marion decision are not always being adhered to.

In the Marion decision, the High Court invited the legislature to consider reform, with four of the judges stating that:

‘[W]e acknowledge that it is too costly for most parents to fund court proceedings, that delay is likely to cause painful inconvenience and that the strictly adversarial process of the court is very often unsuitable for arriving at this kind of decision. These are clear indications of the need for legislative reform, since a more appropriate process for decision-making can only be introduced in that way’.
This call produced a spate of discussion papers and law reform reports between the 1990s and early 2000s, which culminated in a decision by the Standing Committee of Attorneys-General (SCAG) to seek a uniform national framework for the sterilisation of minors. Although SCAG initially proposed to introduce national legislation regulating the sterilisation of minors, this was later abandoned. SCAG cited controversial evidence of the declining number of sterilisations as justification for its decision. 

More recently, in January 2011, the United Nations Periodic Review of Australia was critical of Australia’s position on sterilisation and called on Australia to abolish ‘non-therapeutic sterilisation of children’, a call backed by Australia’s Sex and Disability Discrimination Commissioners, Elizabeth Broderick and Graeme Innes. 
OPA would welcome Commonwealth legislation on the sterilisation of minors which enshrines Australia’s international legal obligations to promote and protect the rights of minors with disabilities. 
In the absence of such legislation, OPA calls for Victorian legislative reform. Under the Guardianship and Administration Act 1986, the Victorian Civil and Administrative Tribunal 
(VCAT) can authorise ‘special procedures’ to be performed on adults with disabilities, which includes sterilisation. OPA calls for this authority to be extended so that VCAT is given concurrent jurisdiction with the Family Court of Australia to hear sterilisation applications regarding minors. This would bring Victoria into line with other jurisdictions in Australia where tribunals have concurrent jurisdiction with the Family Court. 
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