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Summary

The Office of the Public Advocate was formedaastate instrumentality in Victoria in

1986. It was given statutory powers to protect people with disability from

maltreatment, and to advance their rights and intedésfsinctions include

advocacy, adult guardianship and visiting of residentiaisene s . T hoegin®f f i c e
establishment and developmeamé investigated through axamination okeysocic

historical processes, actors and events. This is the first scholarly history of the Office.

A range of sources weresed Primary sources incledl Australian Labor Party

archives, newspaper repqrémdofficial archives Office publications and archives

provided keymaterial Oral history interviews were conducted with over twenty

former and current officials, activist, staff and volunteers. Bistbry data, shaped

by the participantds experiences, 1insight
analysis of the source documents.

The first Public Alvocate emphasised advocacy. The political and social context of
the Office changed after its esliabhment. Deinstitutionalisation, an ageing
population, andncreasingndividuationand social complexity led greatedemand

for guardianship from the Office. The subsequent public advocates adapted the Office
to these changed social conditions. Dutimg 1990s the public advocates also had to
manage the changed political context shaped by thdibeal government of this
period. Vigorous public advocacy was-eaphasised as tlenstraints of itgjuast
independent nature became more apparent. TWergment context changed again
after 1999 but the new public advocate was Istitielyoccupied with the demands of
guardianshipThe thesis explorebese anather influencesipon the development of
the Office.
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Foreword

This thesis is a history of the Victorian Office of the Public Advocéie Qffice), a
statutoy body, whch was established in 1986 poomote the rights and dignity of
people with disabilities, to strengthen their position in society, and to reduce their
exploitation, abuse and neglekcivas introduced to disability advocacy through
Citizen Advocacy in Mel bournedos hawglst er n
that programme | met a man incarcerated at Pentridge Phisloiin the maximum
securityunit for his own protectionwWhile | waited to be locked in with this man in

his cell, on a blackboardiyead the names of notorious murderers miveere also

held in this unitAs | listened to my new acquaintance talk about his life | began to
understand what was done to peogith intellectual disabilitythrough
institutionalisation. | remained in touch with him over the next ten years and learnt a
lot about the ordinariness of intellectual disability and the unfairness of the social
responsel also met and learnt from other amazing people whom had spmttof

their lives interribleinstitutions.

| became interested in disability advocacy as | tried to understand my own life course.
| was beginning to interpret some of my important expees through a disability
framework. | had suffered a repetition strain injury while working casually to support
my early university studies. | was also dealing with other issues and | left my studies
for full time work in the public servigavhere | proviled specialist employment
assistance to disadvantaged jobseelkeck)ding people with disability. | was

working in that rok when | found Citizen Advocaclgoking for support options for
people. Meeting people with IHeng disability, and an experieagjuite unlike my

own relatively privileged circumstances, gave me a different kind of sociological
perspective on my own life. | found myself drawn to advocacy and left the public
service to work in the community sector. | worked for-gear at Disabily

Employment Action Centre Inc, one of theganisation®perated by people with
disability that had come out of the Disability Resources Centre Inc and the 1981
International Year of Disabled Persohaorked there athe end of the 1980asl

turned thirty.
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| formed a strong vocational intention to do advocacy when | next became the first
coordinator of Action Resource Network Inc. | was appointed to set up and operate
this advocacy organisation by people with severe physical and multiple disgbilities
who received services from the Spastic Society of Victoria. | worked in this position
for the next twelve years. With others, amongst a lot of other innovative advocacy
work, we ran a major sustained campaign on deinstitutionaliséopart of this |

was very involved in a major legal case against the State Goverriroeratrds the

end of my work with this organisation | began a Masters thesis at RMIT University,
analysing this campaign and disability social policy. | had settled on an unstable
disability identity for myself. It was problematic for me because my own experience
was very different to that of the people with cerebral palsy and other disabilities |
encountered. Also, the binary opposition of dis/abled did not seem to me a coherent

or justifiable explanation for radical differences in éf®pportunities

I next worked for five years in the disability areas of government departments. | was
then appointed to the position of policy and research coordinator of the Office of the
Public AdvocateThis was not the first position | had applied for with the Office. It

did feel like the right job for me there after all my previous experience and learning. |
was then fortunatt® be able tdaake leave from my positicandundertake this

investigation.

This work brings together many of my own curiosities and concerns about why
people with disability are so poorly treated and why the Office is the way it is. My
investigation overlaps with the period of my youth and working life, and some of my
significart involvements and interests. This means my own biography lightly

intersects with aspects of the history that | have investigated.

I was at high school in 1974 when Premi el
started. | remember reading tienus Childrenseries of reports in thégewhen they

were first published in the 197Qsater,| would alsohave read the earlyewspaper

articles about the Office. Largely, | remained ignorant of the situédigpeople with

disabilityin our segregated sety. This began to change whebdcamenvolved

with Citizen Advocacy in the late 1980shd guest speaker at an AGM, Qree

Williams, talked about the early work of the Office. | had never before seen someone



who was so obviously exhausted by their Wik also so evidently passionate and
committed.Ethel Tembywas he guest speaker at another AGM, perhaps the next. |
wascaptivatedoy herstoryand listened intently to her every word. She spoke of her
advocacy in a world where people were routinelgteed abominably. What she
mostly shared was her kind and wise vision of a possible world where people with

intellectual disability could live as fully included members.

A short while later in 1991, early in my work/attion Resource Networlquite late

on a Friday afternoon, | receivededephone call from a man with quadriplegia living

in a specialised supported accommodation. This service was run by what | thought
was a reasonably progressive association. He told me that he was being evicted
because heias unhappy living there ahdmadecomplaints about his care and
conditions. He needed advocacy, but | felt inadeguati@s emergency situaticand

I needed to get home to my young children. | rang the Office of the Public
Advocat e6s mbertarmdwash bitsurgdrised thiz Public AdvocateBen
Bodna himselfanswered my call. He immediately reassured me that he would fix the
situation and that there would be no eviction that night, or later. He was also quietly
insistent that | remain wolved, and for me to follow up further the next week, which

| did. | found him a very impressive person. | was very pleased that he and one of the
original Office advocates, Dymphna Laurie, were part of the evaluation team that
laterlooked into our orgasation.In the mid1990s | was able to employ Niki

Sheldon, also an Office advocate, who $siasegreatly encouraged my work.

Unlike almost all other community advocacy organisations, our work included

making regular applications for guardianship addninistration. A year or so after

making thatelephonec al | t o Ben, | had serious O0bes
Bryan Walkinshaw. He was the guardian of a young man whom | was also supporting

as an advocate, after contact from his mother. The mothd i d n 6t want t he
guardianshipnvolvement oBryan, who was trying to understand what was going on

in this family and improve their situation. It was dreadfully complicated and very sad.
While | tried to maintain a positive relationship with the motheratteympts at

positive intervention were resisted by her. Despite all our judgments and wanting

what was best for this young man, nothing really substantial cowddhevedoy

either of us.



As | gained more experience in disability advocacy | became imaokved in its
advancement and defence. After Bends ret.]
advocacy at the height of the Kennett government | became deeply involved in the
campaign over deinstitutionalisation during the 1h890s. This was serious

sustained activity against the government by small community disability advocacy
organisations, without support from the Office. It was for this reason that | had my
first meeting with the then acting publ i
meeting | went to get support for our efforts and was bluntly told that none would be
provided. For a long time followind had a particular view of this man which | now

realise was insufficient. After our second meeting, when | interviewed Glenn as an
informart for this work, | had to completely reconsider the period of his temporary

assignment to the role of public advocate.

| had a lot more to do with the second public advocate, David Green. Again, | was
trying to persuade him to a certain point of view, tmdet Office support, but it

soon became clear that it was not the right time for the Office. | also found that we
held many common views, although we seemed to differ sometimes on what response
was best. David and | tried hard to understand one araridethe problems besetting
people with disability and their advocates. He was very happy to meet and work
collaboratively, and we both looked to the Victorian Council of Social Services where

| was also involved. These were very difficult times for adwexaut also a time

when the desire for collaboration was present.

When Julian Gardner was first appointed as the third public advocate migenife

and | decided to invite him over for dinner to discuss the issues as we saw them. He
accepted my invitabn and we had a good chat. He was clearly another very
impressive person who would impose his authority and experience upon the Office. It
was six years later, still during his appointment, that | myself became an employee of
the Office. | had strong viewabout the nature and role of advocacy and related

matters. When | started, my managers and colleague, Julian, David Sykes and Natalie
Tomas had already formulated the idea of a project on the history of the Office.
Natalie had supervised Matthew Pottsstudent placement from Monash University

who had produced a project brief in May .
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six months later, in November 2005, | was not involved in the early discussions when
the first formative work was done. | becamere involved during the subsequent
process of applying for a Linkages Grant from the Australian Research Council. This
was when | first met Prof. Judith Brett and Dr Anthony Moran who encouraged me to
consider the candidature when it became available.

Undertaking this research and investigating the formation, establishment and
development of the Office has been a great privilege. | have endeavoured to tell the
story of the Office in a way that is scholarly, accessible and faithful to the historical
factsas | have interpreted them. | have steered away from an overly theoretical
treatment, such as | took in the writing of my Masters thesis. There | had tried to use a
case study example to understand the persistence ditiostalisation using a

Foucautlian textually orientated discourse analysis method. | wanted my work on the
Office to be accessible and to give a coherent and substantive account which helps the
reader to form an understanding of the relevant circumstances, contributions, events
and proceses, and what these might me@he Office, and the socibistorical
processes of which it 1 s a part, are an |
history.

As this work is a history, it is often necessary for me to ségrms of the day when
examining past events. Many of the historical terms used for mental illness and
intellectual impairment are offensive. | am sorry for any hurt that people may feel

when they see these words used in this work. Where possiblethleusems now

commonly preferred, such as Opeopl e with
di sabilityd and o6people with ment al il no
cognitive i mpairmentd when referring to

sonetimes need guardianship or other direct support through the Office.

Guardianship is a response to the human need which arises from concern for the
personds (legal) capacity. This is their
fully comprehend andmdicipate all the implications and consequences of the

decisions necessary for sglbvernment.
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The supervision and encouragement | received from Prof. Judith Brett was critical to
this work. Her many wonderful attributes as a supervisor greatly behefeel

found her to have the uncanny ability to voice what was most helpful to me at that
particular moment. Throughout, she helped me to work out what | needed to do and
to get it done.l also very much appreciateldet encouragement, advice and prattica

support of Prof Diane Kirkby and the staff of Humanities and Social Sciences.

Thank you to all my informants who gave of themselves to help me understand what
happened and why it was significant. It has been my great privilege to have talked
with and karned from people who have made such important contributions.

Thank you to my past and present colleagues at the Office of the Public Advocate
who either initiated this work or helped me when | visited weekly to examine the

archives.

I would also liketo thank my many postgraduate peers in the history, politics and
sociology programmes who gave me friendship, encouragement and practical
support. They really helped me feel that what | was doing was good and important.

My inspiration over the last twenyears has come from many people including
Walter Colyer, John Harrowell, Amanda Hiscoe, Colin Hiscoe, Daisy Serong, Doug

Pentland, Janice Slattery, and Larry Tucker. | am glad we could share experiences.

Without the love, patience, sacrifice and supjframm my wonderful wife Kerri this

work would not have been possible. My loving gratitude.
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Chapter One. Disability and equality

REPRESENTING AND PROECTING PEOPLE WITH DSABILITY

The things the Office found out in the early days about the gaings irstitutions
were terrible. People being beaten with cricket bats and those sorts of things!

Ben BodneAMwas of ficially appointed Victoriab
19862 Holding an independent statutory office, responsible to the parliament, he

swore to represent and protect people wi:
assaulted, neglected or e%Hshappointnentwasy t ho
mandated by the just enact@dardianship and Administration Board Adthe

Guardianshp Actcomplemented th®lental Health Act 198&nd thelntellectually

Di sabl ed Per s ondJaderShese wo serise Aétstiie Offick Svéuld

also recruit and support ordinary people to visit and report upon conditions in

Vi ctor i ad srvicesasGordneunity VisitdrsThe three Acts together formed
acomprehensive reform of lorgganding mental healthvia The Public Advocate

and his small team of twel&aff moved into a new building on 14 September 1987.

The officials and hearing roona$ the complimentary Guardianship and

Administration Board were downstairs. They were located in theotdtfigre precinct

of multi-cultural CarltonThissuburbwa adj acent t o-bigdet nati on

capital city of Mel bussmahsyteasterrStétaioft r al i a 0

Victoria.

In this first chapter | briefly introduce the context that led to the appointment of

Bodna, and how the Office broadly developed over its first twengyyears, and

why this recent history is important. | also discuss the methodology of this firs

written history. | outline the structure of the subsequent chapters at the end of this
chapter, after next i ntroducing the Offi

different challenges that would emerge for the Office.

The assemblage of state functions and powers in the Office of the Public Advocate,

for the protection and representation of people with disability, was unprecedented in

! Ben Bodna and Mark Feigan, "Transcript and notes of oral history interview, 1 September, Glen Iris,"
(unpublished, 2008).

2"Government Gazette," (Melbourne: State of Victoria, 1986), p. 2170.

% Robyn Dixon, "New Public Advocate will ensure that disabled get a fairAge"31 July 1986.



Australia. It was an innovation of international significance. Reforngsitmdianship
measures began in the West in the 1970s. The 1978 enactment in Alberta, Canada of
the Dependent Adults Agias a pioneering and influential international exarfiple.

Closer to Victoria, the State of South Australia modernised guardianshiglthtioel

Mental Health Act 1978977(SA).” What differentiated the later Victorian
Guardianshipand Administration Boardctwas its ambition of forming a state
instrumentality for adapting the community to the needs of people with disability.

The principalauthor, Alan Rassaby, researched the guardianship and ombudsman
examples extant in the early 1980s anolducedan innovative approactvhich

combined a range of powergo a singleentity.®

The Public Advocate and Co mmddunctionsywergi si t o
a mechanism for actively representing the rights and needs of people with disability.

These dynamic powers went beyond the more typical equal opportunity approaches.

It gave people with disability a stab@sed agent to assist them achiegual status as

members of society. In part, to do this the Office would sponsor the translation of the

concept of the least restrictive alternative into wide social practice.

Bodna had to establish the Office with no obvious precedent to guide hiwadie

able to create expectations, rather thantlipgo an existing formula. He set about
originating the role, in a broadly supportive atmosphere of optimism and change. He
was a senior public servant, towards the end of his professional career. Tiptise su

of the doubters, Bodna seized his role with forceful conviction and went about it with
militant vigour. In 1992, towards the end of his seyear appointment, a new reo

liberal Kennett Government came to power. This change of government, andrbroade
social change, had a deep affect on the Office. Bodna retired in July 1993 after having

successfully established the Offitwit leftwith it facing an uncertain future.

“ Cindy Ady, "Legislative Review of the Dependent Adults Act and the Personal Directives Act Final
Report ad Recommendations,” (Alberta: Alberta Justice, Alberta Seniors and Community Supports,
2007), p. 9.

® Terry Carney and Peter SimgEthical and legal issues in guardianship options for intellectually
disadvantaged peopl&onograph Series No. 2 ed., Human Rights Commission's Monograph Series
(Canberra: Australian Government Publishing Service, 1986), p. 23.

® Alan Rassaby, "email response to questions from Mark Feigan received 29 January 2009,"
(unpublished, 2009).

" Parliament of Victoria, "Ministers Database (8 April 1982urrent),” Parliament of Victoria,
http://tex.parliament.vic.gov.au.



The following public advocates had to respond to changing expectations, political
circumstances and social conditions. The possibilities for each of these public
advocates were quite different. They were: Glenn Carleton (acting), Julyi 1993
September 1995; David Green, September 1996tober 1999; and Julian Gardner,
February 2000 April 2007.

Every public advocate was deeply challenged by the intense strains of their role in
Victoriads r a-moddrh spciety.hThey lgad to deal with the terrible
harms and troubles sometimes afflicting people with disability, and tiféotavith
entrenched interests and practices inherent in their advocacy role. As well, they had to
sensibly administer the running of the Office, with growing demands and limited
resources. They had to stake out ambecdthe legitimacy of their interveions in

the terrains of services, government and community. They had to become very
knowledgeable about the human condition and vastly different complex service
systems, bureaucracies and laws. They all had to deal with the inbuilt difficulties of
managig a statutory office with a range of functions and powers. They had to
accommodate the conflict of interests from its machinery of government
arrangements, and strike a balance between its sometimes awkwardly matched
functions. The later public advocateswd also have to deal with pressing widely

ranging internal and external expectations.

Before Bodnads appointment, Victorians wi
from the espoused national ethos of the-gmif Beginning in the 1970s, Victorian

ci t i z e-ooOceptian ad afculturally and socially progressive inclusive society

began to be extended to people with disability. Before then, it was popularly assumed
that people with disability and mental illness (and their families) were being properl
looked after by beneficent state and charitable systems of care. In reality, a caring
generous response to disability was not to be found. People who needed high levels of
support due to their disability or mental illness were mostly excluded from the
manstream in institutions. There they were often treated abysmally. This pattern was
found generally in modern Western societies. This was so in Vicioca the 1870s;

when the largescale incarceration of people with mental illness and intellectual

8| use the term people with disability as an umbrella term for people with significant impairments,
including mental illness, whom require social support or are affected by systematic discrimination.



disability in impoverished institutions began. The residents of institutions were
denied their wetbeing and dignity through miserliness, misunderstanding,

misrepresentation, and maltreatment.

An international deinstitutionalisation movement increasingbflehged the

situation of people with a disability after the Second World War. This international
activism slowly achieved reforms to human services and the law. In Victoria in 1986,
the old outmoded lunacy and guardianship laws were modernised by tbieée so

change processes, in advance of many other countries and Australiah states.

The innovative statutomple of the Public Mlvocate was launched by a reforming

Australian Labor Party (ALP) government, with mptirtite support’ The role and

the broaer legislative package was developed and refined over the previous ten

years. The public policy was formed through a series of forums. These were:

government inquiries; an internal ALP committee; the Health Department; and public
consultation. The CommuyiVisitor provisions were sparked by the Office

implementation project managed by Bodna from his position inside the Attorney
General 6s department. Negotiations bet we:

brought some final changes, particularly to khental Health Act

The parliament gave the Community Visitors and the Puliliogate extensive

powers to prevent the exploitation and maltreatment of people with disability,

through service visitation, representation, advice and community eduftatciions.

When necessary, the Public¥ocate could be appointed guardian for adults whom
lacked legal capacity because of their cognitive impairment, and make important
personal decisions on their behalf in the legal shoes of the person. This guardianship
function was to be exercised as a last resort, when a less restrictive option was not

available.

® Australian Law Reform Commission, "Discussion Paper No 39: Guardianship and Management of
Property,"” (Sydney: Australidraw Reform Commission, 1989), pp-98 The Avalon Project at Yale
Law School, "The Twelve Tables," The Avalon Project at Yale Law School,
www.yale.edu/lawweb/avalon/medieval/twelve_tables.htm.

191 use the accepted umbrella term for abuse, neglect andhatives. Linda M. Mitchell and Amy
BucheleAsh, "Abuse and neglect of individuals with disabilities: building protective suppootsghr
public policy,"Journal of Disability Policy Studiek0, no. 2 (2000): pp. 225.



The power to appoint a guardian (or an administrator for financial decisions) was
given to a more usdriendly specialised tribunal, the Guardianship and
Administration Board. This modernisation of lawful substituted decisiaking
arrangements accompanied updated laws for the service response to mental iliness
and intellectual disability. The package of mental health legislative reforms was
intended to correct tharior situation, where many people with disability had
previously been shut away and forgotten. The reformed guardianship arrangements
addressed practical difficulties for autonomy and inclusion raised by some people
with disability. These were their recled legal capacity and vulnerability to

exploitation and maltreatmertuse the term inclusioas an umbrella terto refer to
themovementaway from largescale exclusionary treatment in institutions towards
more mainstream service settings and gregtpoxaunity foreconomic, social and

cultural participation

The cognitive impairment of people with severe mental illness or intellectual
disability meant they sometimes had extreme difficulty in conducting everyday
personal transactions in the autonosawanner typically expected in modern

society. Their reasoning, thinking or processing of information, was disrupted or
hindered by their mental illness or intellectual disability (or both). This often also
seriously affected their personal developmentsouwal behaviour. As well, the
deprivations of institutionalisation, and the deleterious consequences of some of the
treatments, impacted upon the abilities and social functioning of those affected. For
some, effectively formulating or communicating thededs or wishes was impossible

because of #h severity of their impairment, iliness or injury

Due to their observable traits and social limitations, people with thederigeor
persistent conditions were marked not just as diffetbat; weresystanatically

devalued as defective and as less than a full human being. As Wolf Wolfensberger
has shown, people with disability were cast into a range of major historic deviancy
roles. In discourse, they were sometimes depicted as alien, animal, perpédual chi
contagion or dangerous mendté belief in the dangerousness of insane or impaired
people who criminally harmed others was deeply socially entrenched. The inability of

1 \Wolf Wolfensbergeet al., The principle of normalization in human servi¢B®wnsview, Toronto:
National Institute on Mental Retardation, 1972), Chapter Two.



some to appreciate the consequences of their behaviour was portrayed as in itself
evidence of a lack of humanity, if not the presence of evil. Not uncommonly,
dangerousness and menace was assumed pervasively typical of disability, which
normal people had to be protected from. As a consequence of these social tendencies,
people with serios disability and mental iliness were-idelividualised and treated
categorically, leading to their mass exclusion. The prevalent practice was to identify
people as either lunatics or idiots at the youngest possible age, and confine them
together at the lwest cost possible in institutions. They would be kept there for life,
away from the mainstreanihis longstanding treatment of people with disability

became increasingly questioned after World War Two.

A separate set of issues relating to consent falicaktreatment were also emerging
as greater emphasi s waTherggwere eea prdactcal gnd t i ent
ethical difficulties involved in obtaining consent for medical treatment of some
patients. Those with a serious cognitive impairmentyynju health condition were

not able always able to give informed consent themBlié was becoming an
increasingly contentious social issue and difficult meepcattice problendue to
advances in medical treatmeftis was particularly so for casewolving endof-

life decisions for people formerly competent who were unable to give consent due to
their serious condition. Nexdf-kin were not always available or willing participants.
The more sensational example of this problem was the question afeuhd make

the decision to discontinue artificial l#ipport for a patient in a coma due to a
traumatic brain injury. A more prosaic example was the need to obtain consent for

dental treatment for a person with fng cognitive impairment.

The 5 &Brth dvas slow torave coming more than one hundred years after the
proclamation of largscale institutionalisation through tNéctorian Lunacy Statute

of 1867. The advent of modernity had promised the equal status of citizens of the
nationstate. his status had been denied to people with cognitive impairment for

their functional limitations, difference and perceived menace. Out of remaining
concern for their human status, and the taxpayer dollar, the suitability of conditions in
Vi ct or i &orsdortheim redidents had been inspected since that finstcy



Statute'® Over time, this Official Visitors scheme had become a lifeless relic, and an
ineffective safeguard against maltreatment. Scandal and the need for far reaching
reform of institutons were periodically raised in newspaper reports and official
inquiries. The Zox Royal Commission first recommended distinctions in the
classification of people with intellectual disability and mental illnesses in the mid
1880s™® In the early 1920s thereas renewed lobbying for separate treatniént.

While there were reforms in the 1950s and some earlier, this separation did not fully

occur until after the passage of the 1980s legislative package.

The measures contained within the reform package of mesaiih legislation gave

people with cognitive impairment servicser rights and the promise of access to the
mainstream as included rigHtgaring citizens. Official Visitors were replaced by a

new inspection scheme, the Community Visitors, mandateddhrtheMental

Health Actandthd nt el | ect ual |l y Di s a@dinarg mdmberss on s 0

of thecommunity would conduct the visitation, and report to the parliament.

Before this law reform, deinstitutionalisation had already become Victoridit pub
policy in 1979. Local activists had pushed for this following theip'sirld War

Two social change associated with the rise of human rights. The 1986 legislative
package gave this policy intention the machinery of government and legal
mechanismgor adually delivering communitypased services and support systems.
The Guardianship Actnechanismgrotecedpeople with cognitive impairment when
they participated in transactions that would otherwise be unreasonably cumbersome,
risky or token. The expectati was that people would not have to be locked away

from the community any longer, unless they represented a real danger to themselves
or others. The new Community Visitors Scheme volunteers would provide a bridge of
understanding and experience, whichlddaster the social inclusion of people with
disability. There was real optimism that the range of Office activities could broker

and enable a better deal for people with disability, supporting their equality.

12 pyblic Record Office Victoria, "Function VF 128; Health, mental; Digsion of this Function,"

Victorian Government.

'3 David McCallum,Personality and dangeronsss: genealogies of antisocial personality disorder
(Cambridge: Cambridge University Press, 2001), p. 71.

14 Ministerial Committee on a Legislative Framework for Services to Intellectually Disabled Persons
"Report d the Committee on a Legislative Framework for Services to Intellectually Disabled Persons "
(Melbourne: Minister of Health, 1984), p. 7.



The Office was primarily conceived througlseries of governmental commissions
of inquiry. The 1977 report of the Victorian Committee on Mental Retardéfeans
Repor) was a blueprint for the development of intellectual disability seryices
including the rudimentary elements of the Offté@he committee identified two
competing underlying philosophies for services. The public policy dilemma was to
resolve how to treat people with intellectual disability, as either equal or different.
The committee thougmormalisation as a rightdased procesof problemtsation

and applied wisdom, could resolve this dichotomy in favour of eqdality.

The committeeds memb &BEShe hadHdeend determihédh el T
advocate for people with intellectual disability and their families since thedsittér

son in 1957. During his childhood, Rowan

institution for people with intellectual disabilityTe mby 6s sustained ad
a significant contribution to th@uardianship Acand the formation of the Otfe.

Temby wasalsoperhaps the first person in Australia to use the term normatisatio

From 1969, normalisation was strenuously pushed in Engisaking countries

through the work of Wolfensberger and others. In that year, it was authoritatively
arguedn the USA as the basis for more inclusive righésed approaches in

disability services® In North America, there were early examples of support services
and updated approaches to advocacy and protection based on the normalisation
principle. Some agenes were not limited to the protection of people with disability

and defence of their rights. They also sought to actively advance their status and
human rights as equals. Temby travelled to some of these services to study them, out
of her frustration witlthe local opposition to her support for normalisation. She

wanted to see dirsthandhow normalisatiorbased approaches were being

'3 Jack L. Evans, "Report of the Victorian Premier's Committee (on Mental Retardation): blueprint for
the 1980's,'Australian Journal of Mental Retardatid no. 6 (1979), Victorian Committee on Mental
Retardation, "Report of the Victorian committee omtaéretardation: report to the Premier of
Victoria," (Melbourne: 1977).

'8 Victorian Committee on Mental Retardation, "Report of the Victorianrodtee on mental
retardation: report to the Premier of Victoria," (Melbourne: 1977), p. 77.

" Ethel M. Temby, "Rowan's choice," Deinstitutionalization and people with intellectual disabilities
- in and out of institutionsed. Kdley Johnson and Rannveig Traustadottir (London: Jessica Kingsly
Publishers, 2005For a recent history of Kew Cottages s&inne ManningByebye Charlie:

stories from the vanishing world of Kew Cottag®gdney: University of New South Wales Press
2008.

'8 R. Kugel and Wolf Wolfensberger, ed€hanging patterns in residential services for the mentally
retarded(Washington, D.C.: President's Committee on Mental Retardation, 1969).



implemented and their resultder observationstrengtheadthe case for reform
made in theevans Reporthrough practicaéxamples and guides for action. Tom
Roper MLA, a rising Opposition member of parliament, amongst others, soon
followed i n T%Rogeywbddd latepimtrodsce thensental health
reform package to parliament $nisterof Health®

Advocacy forpeople with disability by family members and professionals, and
individuals with disability themself, accelerated after the impact of the 1960s social
movements. In the 1970s in Victoria, local circumstances led to growing opposition

to the longterm consevative Liberal Party Government. Activism concerned with

social justice and community began to emerge. The Hamer Government instigated the
Victorian Committee on Mental Retardation in 1974 to manage the eruption of public
concern over conditions at St Himlas Hospital. A worker there, Rosemary Crossley,
later instigated legal action so that Anne McDonald would not have to live there in
neglect. Advocacy over disability issues continued to grow momentum. Active

support from beyond the individuals and faesldirectly affectedrew.

Beginninginthelatd 96 0s, i ncreasing numbers of gr a
universities having completed more critically orientated courses in the law, medicine,
teaching and helping professions. Some became comradtiists who shared

opposition to the status quo and ideas about equality and community responsibility.
Many gravitated to Melbourneb6s inner subi
Victorian Council of Social Services (VCOSS) was located in Collingwaod,

several major welfare organisations had headquarters nearby. VCOSS had long acted

as the peak body for welfare organisations and as an advocate for disadvantaged

people. Its activities and resources fostered the efforts of fledgling community

organisabns and encouraged the felt spirit of change through activism. VCOSS also
helped enable the emergence of a local disability rights movement and the

modernisation of guardianship and administration measures.

19 Ethel Temby, "Abstract community support services " review of Abstradustralian Journal of
Mental Retardation Vol 5 No. 3 p11Australian Journal of Mental Retardatid® no.3 (1978), Ethel
M. Temby and Mark Feigan, "notes and transcript of oral history interview, 21 May, Reservoir,"
(2008).

% Member of the Legislative Assemblptinister of Health, 8 April 1982 14 March 1985; Minister
for Transport 1985



A few communityactivist professionals becamery involved with the ALP and

state politics. The ALP considered widinging social policy issues as it got closer to
forming government during the 1970s. Its annual conference giaficy process was
systemised through formally constituted policy depelent committees. These had
representation from grassots branch members, parliamentary representatives,

mi ni ster s, and the ALP6s union and commul

The Health and Social Welfare Policy Committee drove the ALP mental health and
disabilityreform agenda. Terry Carney made a sustained contribution to this

committee. He had continued to push for law reform for people with intellectual

disability since producing the report on the lawtf@Evans Report* Temby too
became very involved. Bristdt agol | , a psychiatrist c¢ommi
psychiatric services, brought critical knowledge and views on mental health services.

He had worked in the USA, and seen the desirable and undesesiilks of

emptying the asylums.

The climateof sustained activism on behalf of people with disability continued into
the 1980s. This activism, mobilised around concepts including integration, effectively
challenged the longtanding public policy on disability. The Liberal Health Minister,
Bill Borthwick dealt with his continuing political difficulties over these issues by
instigating two further committees of inquiry. The Hamer Government lost office in
1982 before he received the second Rkgort of the Minister's Committee

Considering Rights anBrotective Legislation for Intellectually Handicapped
PersongCocks Repojt??

The Cocks Reportontained the draft legislation which most directly led to the
formation of the public advocate role. Rassaby extensively reviewed the protective
guardianshimnd ombudsman advancen approaches emerging in North America

at the beginning of the 1980s. His research work was used for an important Australian

“LTerry Carney, "Enquiry into mental retardation, report on the lawReiport of the Victorian
Committee on Mental Retardation Report to the Prewiidfictoria, ed. Victorian Committee on

Mental Retardation (Melbourne: Government Printer Victoria, 1976).

22 Minister's Committee Considering Righsd Protective Legislation for Intellectually Handicapped
Persons, "Report of the Minister's Committee on Rights and Protective Legislation for Intellectually
Handicapped Persons," (Melbourne: Health Commission, 1982).
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publication on mental health law refofihHe thenappliedthis knowledge to prepare
draft guardianship légjation with the hybridfficial Representative rol&.Errol
Cocks, the new director of Victorian intellectual disability services, chaired this
committee inquiring into legal protection for people with disability. Temby also
actively participated in thisommittee. Cocks had recently been appointed by the

Liberal Government to begin implementing normalisation and deinstitutionalisation.

The new ALP Government was elected to power in April 1982. It had an extensive
reform agenda for both policy and gowerent administration. There were high
expectations after its long twensgvenyear absence from government. While
disability reform was one of it higlevel priorities some legislation still needed
development. The Cocks Committee had not been able sideonntellectual

disability services legislation. The new Health Minister Roper continued in the
tradition of synoptic public policy making with a further committee of inquiry.

TheRimmer Reporof 1984 was the report of this last Victorian committethe

period. This committee said the existing laws for intellectual disability were

anachronistic and based on an outdated sickness Aidaejether, the four 1980s

commi ttees had worked through the | ocal
government ofthree major international trends. These were the movement towards
deinstitutionalisation, the adoption of the legal principle of the least restrictive

alternative, and the embrace of normalisation.

The processes of the Health and Social Welfare PolcyrGittee assisted Health

Minister Roper to advance the reforms previously developed in the official

commi ttees of inquiry. Under Roper6s aus|
into a complementary set of three Bills. These had to be successfsintaeé to the

affected constituencies for consultation, and passed into law by Parliament. This

% Susan C. Hayes and Robert Haydsntal retardation: law, policy and administrati¢Sydney:

Sydney Law Book Co, 1982).

2 Minister's Committee Considering RightsdaProtective Legislation for Intellectually Handicapped
Persons, "The protection of intellectually handicapped persons and the preservation of their rights: a
discussion paper,"” (Melbourne: 1981), pp-38

%5 Ministerial Committee on a Legislative Framework for Services to Intellectually Disabled Persons
"Report of the Committee on a Legislative Framework for Services to Intellectually Disabled Persons
" p- 1.
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committee gave the issues the standing they needed to become a high priority for the

busy reform agenda of the new government.

The AttorneyGeneral, Jim Kenmg and other government members supported the
reforms being politically sponsored by Roper. Kennan gave the draft legislation to
Bodna, whom he had previously appointed to help administer the law department.
Bodna became interested in the position immetyiaCabinet agreed to support his

desire to be appointed the first public advocate.

He wanted the job for what he knew happened to people behind the walls of large
scale institutions. He had seen it for himself as a senior bureaucrat in charge of
running prisonsHis experiencenade him an ardent believer in community
responsibility. His seniority and sedSsurance equipped him for the advocacy
demands of the position raised by tackling powerful and vested interests. While there
were largescale problem t o confront, a | ot of the
poor treatment of a family member with disability by those closest to them. Bodna
saw that all systems of support for people with disability had a responsibility for
identifying and preventinghaltreatment. He deliberately decided upon a small

number of staff. He did not want the Office to become a large body that would

suppl ant otherso exi¥dting duty to care

The Office stated its mission in June 1988, as part of an endurindebi©Gharter. It
specified a threpart Office role for people with disability, derived directly from the
Guardianship Act. It would promote their rights and dignity, strengthen their position
in society and reduce their exploitation, abuse and negl&be Office would

achieve its mission directly and througipport to th&€€ommunity Visitors. Its

functions included: advocacy; community education; guardianship; and investigation
reports provided to the Guardianship Board following guardianship applicafwns
different forms of advocacy and representation were provided and reported.
Individual advocacy was representative action aimed at benefiting an individual in
their particular circumstances involving maltreatment. Often these circumstances

raised issas affecting a wider group, and sometimes a very large class of people.

% Bodna and Feigan, "Transcript and notes of oral history interview, 1 September, Glen Iris."
2 Office of the Public Advocate, "Annual report of the Office of the Public Advocate for the year
ended 30 June 1988," (Carlton: Office of the Public Advocate, 1988).
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Representation conducted on behalf of groups to change systems anddakger
practices was reported as systemic advodaayl Office coordinators supported the
community visitor véunteers to undertake and report their residential service

visitation and representation undertaken on behalf of the residents

Bodnads vision and experience guided the
incidences of maltreatment and the lasgaleis ues f or Vi ctori ads a
disability, and mental illness service systems. The latter were mostiyspitditional

style services run by the state and large charities. Some were private businesses. For

the public exposure of serious maltreatmentursing home and other facilities

Bodna had a willing ally. Tony Lawson, formerly of VCOSS, had been appointed

President of the Guardianship Board. Their cooperation ensured the media were

present when the Office brought guardianship cases for hearing lie¢oBoard on

behalf of affected residents.

These cases, and Bodnads emphasis on est
steady stream of newspaper articles duri |
nursing homes scandatle&p sanan O00Af fpiuddil alc tadevs
the headline&® As the Office uncovered serious abuse occurring in institutions the

existing momentum for deinstitutionalisation was strengthéhech d er Bodnaé s
direction, with the enthusiastic support of his st Office also instigated many

initiatives and legal developments of enduring significance.

Bodna was an inspiring leader who enjoyed great loyalty from staff during the
exciting establishment period. As the first public advocate he had successfully
championed the rights and status of people with disability, and supported the
successful deinstitutionalisation of most residential intellectual disability services.
When the Kennett Government was elected Bodna found he did not have the energy
or inclinationto continue in the role. The world had already changed for advocacy
before this, as the previous departmental goodwill had vani&fdm Office needed

to deal with the implications of nepublic-management practices within the

%8 Lynne Holroyd, "Behind closed doors: the nursing homes scartdiaidld, 4 Octoben 989,
Caroline Milburn, "A public advocate steps on official toesgg 15 December 1990.

29"Bodna: professional friend to those in needige 1 May 1987.

% John Briton and Mark Feigan, "notes of second oral history telephone interview, 4 Fébruary,
(2009).
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bureaucracy. As an indepesd statutory body, it needed to find a way of navigating
the strictures of the new centralist Admeral government. When Bodna retired in

July 1993, the Kennett Government decided not to appoint a replacement.

Carleton, a surplus senior bureaucrat hgwio knowledge of disability, was assigned
to act as public advocate. ldeted in the role for over two years on skertn

contracts without tenure or parliamentary appréValis approach wam minimise

the profile of the @ice and not do or say anytty, unless absolutely necessfy.
Despite his strategy, clashes were inevitdbEhere was considerable emotional
stress forhie volunteers and staff of thdfl®e at this time.

This stress was expressed in a number of ways, and owed to more thaivahefaa
questioning hostile government. Existing internal tensions were further exacerbated
by the general climate. These petty office politics issues would have been of little
import in less stressful times. They related to role demarcations, difésrefhc

approach and tangled intpersonal relationships. As it was they caused some serious
distraction and factionalism. The organisational honeymoon period was over. While
Carleton was aware of problems he had limited means or authority to implement
maja changes. He had to let the organisational angst run its course, while he
managed a serious funding cut. He saw his job as ensuring that the Office survived an

era of mongrels in government and its departm&nts.

The AttorneyGeneral, Jan Wade, reviewttk Office during this period to see if its
activities were consistent with the govel
from this review escalated the organisational stress. In February 1995, she announced

to parliament t h atactitiibseem@iiefl a necessay sfate wer s a |
function. Her view was that the review was inadequate. Political differences may also

have influenced her. The government would appoint a new public advocate.

3. Nicole Brady, "Replacement for Craver\ye 7 September 1995.

%2 Glenn Carleton and Mark Feigan, "transcript and notes of oral history interviewpfher,
Baddaginnie,” (unpublished, 2009).

% Jo Hallenstein and Mark Feigan, "traript and notes of second oral history, 17 September,
Camberwell," (unpublished, 2009), Carleton and Feigan, "transcript and notes of oral history
interview, 10 September, Baddaginnie."

% Carleton and Feigan, "transcript and notes of oral history interview, 10 September, Baddaginnie."
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Greends appointment begaeadyivenyfaBidigowitktmb e r
Office. He had not applied for the position of public advocate, but was invited to do
so by the head of the law department. He was told concerns about the Office
remained. When he met the Attora@gneral she made quite clear liws on the
primacy of the government over unelected officials.

Green determined that the Office needed to change significantly. While there was an
expectation that he would once again perform the role of a prominent champion; this
was not his priorit. He saw that the Office had to make a large shift in its practices
and outlook. It needed to adapt to the changes in the social, political, government and
disability service landscapes. These had all been changed to varying extents by
successful advoca@nd activism. As well, the first threkmmainshad been deeply
affected by broadcale social change, néiberalism and newpubliccmanagement.
Disability and mental health services had been transformed by deinstitutionalisation
and mainstreaming. His apiptment was a period of practice and policy adjustment

to increase organisational effectiveness. He saw this as essential to achieving the

Office mission.

Green also believed that Office-tmcation with the Guardianship Board was unwise.
There were s@us strains in the relationship between the two bodies. These were
resolved when the government abolished the Guardianship Board and shifted its
function to the Victorian Civil and Administrative Tribunal (VCAT). As part of these
changes the Offce movedut of i ts Carl ton building
legal precinct. It was now on an upper floor of a Lonsdale Street law department
building, with a Supreme Court Annexe on the ground floor. These physical shifts
helped Green to reorientate the Odfi He wanted it to settling it into a changed-self

understanding with a more routinised and consistent practice.

His efforts were largely successful and there was a steady increase in the work
undertakenThis was also a period of fiscal stringencythdugh the Office had

survived, its funding had been substantially cut in 1994/95, and decreased since.
Green contributed to the increase in the volume of work undertaken by performing a

significant caseload of work himself. After five years of very haodk in this very
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challenging context, Green had to retire due thaelhlth. His retirement in October

1999 preceded the known result of the State election.

Gardner had applied for the role expecting to work with a returned Kennett
Government. Despite ificontext, Gardner was interested in the role because he
wanted to get back to the doing of advocacy. This was his interest, after a long career
as a highly experienced legal activist and administrator. He had worked in a series of
groundbreaking rolessince being the first paid solicitor coordinator of the Fitzroy
Legal Service. Confirmation of his appointment was delayed because the Kennett
Government lost power at the election. He started in February 2000, after the new

Bracks ALP government had setllinto office and rénterviewed him.

He had a relatively benign governmental environment, compared with Carleton and

Green. While Green had implemented administrative changes there were still very

large deficiencies. Some necessary changes had beembgdy Gr eends capac.i
thepolitical climate. Gardner was surprised by what he found. He had not anticipated

the lack of capacity to engage in systemic advocacy, the activity which attracted him.

He was also concerned by the lack of systems. Thiseeasingly justified through

an organisational emphasis on welfare issues, rather than solid organisational

practices. Gardner decided that the Office would have to become much more rigorous

and humasrights orientated. It needed to be more organised prheet its legal

and accountability requirements. This was crucial for a statutory body established for

the benefit of people with disability and the wider community.

He determined upon a new process of administrative reform via a major restructure.
Thenew structure was based on a new combined advgoaieiarinvestigator role.

This would allow increased emphasis on individual advocacy. It would also free up
resources for systemic advocacy. Closer supervision and management would deliver

greater accouability.

Due to his stature and persuasiveness, Gardner was alcl@i¢ge a significant boost
in Office funding, starting in 2004. After his very difficult start due to the extreme
strains of his position, Gardner went on to firmly entrench the Cdice fully

accepted essential element of the state apparatus. The continuing necessity of the
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Of ficebs functions was publically and pol

beyond the direct calls made upon it for advice and support

Duringhisappp nt ment , t he Office made a -4 asting
legal frameworks relating to eraf-life decision making. The hearénding cases of

two women in 2003 and 2005 brought these issues to the attention of the public. The
first was known aB8WYV to protect her anonymity. Due to the high level of
controversy, Gardner successfully took the matter to the Supreme Court for a
decision. His argument was the rights of a person with cognitive impairment should
be treated as equal to others. Fyaarslater the circumstances involving the murder

of Maria Korp became a tabloid sensation. This case exposed publically many of the
complexities of the guardianship role being carried out routinely by the Office. It also
indicated the usefulness governmenof the statutory @ice. The public advocate
shielded the government from controversy. Gardner completed his appointment in

April 2007, with a solid string of achievements.

The Community Visitors Scheme started in 1987. Their purposéowvasimise

abu® and neglect in services and make communities more ingligivwesiting

residential care and treatment institutionBeir status as ordinary persons was

integral to this function. To begin with they were thought of as change agents, partly

through thai authority to report to the minister and parliament.

There was a fearithin the Ofice that a community visitor wdd act improperly,
harmingthe® f i cebs professional i mage. The cor
the appropriate behaviours of a didined visitor at all time$> They also had to

maintain fidelity to the people they were representing, the residents and patients. To

cope, the community visitors had to be resilient, and stand up to intimidafioe.

community visitors remained connedt® the external realities of social life, while

% Graham Mooney and Jonathan Reinarz, "Hospital and asylum visiting in historical perspective:
themes and issues," Rermeable walls: historical perspectives on hospital and asylum viséahg
Graham Mooney and Jonathan iz (Amsterdam: Rodopi, 2009), p.22.

% Glynis Anne Price and Maureen Irvine, "Maureen Irvine, Community Visitor 1990, Community
Guardian, Independent Third person, Loddon Mallee Region (Milduray|igifant vocal vital: an

oral history of OPA volunteergd. Glynis Anne Price (Melbourne: Office of the Public Advocate,
2001).
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seeing and engaging with the people being poorly treated in the institution where they

lived.

The strong reaction from the government to the first two annual reports, and the
subsequent media accountdeafed the conduct of tteommunity Visitor 8heme.
Whil e Bodna continued to emphasise the n

cahootso6 with the services and®depart ment

In June 1988 there were 168 unpaid volunteenmunity visitors. By 2007 this had

grown to 514. They were now visiting the full range of regulated disability and

mental health residential services. Well in excess oftboesand Victorians have

performed the role in the twenyear period. Some haveceived official honours for

their contribution. Despite the many t en:
volunteer is still seen as indispensible to the efficacy of the scheme for people with
disability>®

SIGNIFICANCE, CONTRIBUTION AND METHOD

In this first written history of the Office,ihvestigatevhat led to the formation and
establishment of the Office, and how it developedr its first twentyone yearsyp

until April 2007. This historycontributsto understanding this internationally

significant innovation in state instrumentality for people with disability. This will be

of interest and relevance to those many people directly affected by the Offfece.

people with an awareness of the Office are mostly members of two groups. First are
those wih personal experience of the impact of cognitive impairment within their
family or social circles. The second group are those with a paid role in the aged care,
disability, mental health and justice systems. In 2003, a letter writer fggthe
newspaperdal ed the resources okéepteHebyethe O

On 6 December 2006 the United Nations General Assembly adopted the Convention
on the Rights of Persons with Disabilities. Article Twelve, which provides for equal

protection before the lamas some important implicatiof@ guardianship and

%" Bodna and Feigan, "Transcript and notes of oral history interview, 1 September, Glen Iris."
% Hallenstein and Feigan, “transcript and notes of second oral history, 17 September, Camberwell."
%9 Keith McEwan, "Our beskept secret,Age 29 April 2003.
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substituted decision makiri§In this international climate, with the numbers of
affected people rapidly growing, the historical development of Office practices is of

wide interest.

Occasionally, a palic advocate has enjoyed a high public profile due to sensational
individual cases involving enrdf-life decisions or reports of the largeale abuse of
people in institutional <care. Every year
featured in majoand local newspapers. In the frenetic news cycle ofrtetdernity

the public awareness soon fades. Disability remains treated as a private issue, a
personal tragedy which affects only others, rather than being a social issue.

I ndi vi dual O6isabiltyiofeenvchangehvben they decome exposed to the

lack of support and consideration through personal experience. Ageing parents may

be vulnerable to an exploitative neighbour, or need a lot more support to stay safely in
their home. A teenage child mae acting highly inappropriately after the onset of

mental illness, yet deny there is a problem. A friend may have taken a large drug

overdose and suffered permanent brain damage. People exposed to these kinds of
difficult issues for the firsttimewib f t en find or be given t he
number. Usually, this will be the first time they have heard of it. Many will receive

vitally important initial advice, and be directed to follayw information and

necessary forms on the website, or receieséhin the mail.

By 2007, the Office was receiving over 14 000 enquiries every year from members of
the public, health professionals, service staff, lawyers, the media, whistleblowers and
others.The Office became a critical element of the social wekgstem of support

for an increasing number of people with disability and othersformation and

advice touches the lives of mathousand®f Victorians each year. Enquiries have

more than doubled since the year 2600.

As well the Office, through $textensive powers, makes significant intrusions into the

personal realm of people affected by guardianship. It necessarily takes over the

“0Barbara Carteand Office of the Public Advocate, "Adult guardianship in Victoria: Background and
principles,” http://www.publicadvocate.vic.gov.au/Media/docs/Guardiansimgiples3a893313
522040a%99ff-ff450035722c¢.pdf.

“l See Appendix One: Indicative Organisatibbata, p.264.
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making of highly important decisions, which are usually felt to be the defining
prerogative of the autonomous indiual. In Victoria, and elsewhere, the child
protection scheme has been trenchantly criticised for its many failings. The adult
protection scheme operated by the Office has rarely been contentious. It is mostly of
concern only to the small proportion of \octans directly affected. This number

although is rapidly growing.

While asylums and institutions have been much studied and written about there has
been little written history of their visitatici.Graham Mooney and Jonathon Reinarz
have recently contouted the first published collection. Since the 1980s, there has
been a growing body of scholarly knowledge in disability studies, expounded as an
accompaniment to disability rights advoc&tefore this, Wolfensberger and others
have written extensivelgn safeguards and protective services for people with
disability. There have also been some scholarly accounts of the Office but these have
been produced byristsmainly interested in the legal appointment mechanisms and
provisions for guardianshiff. The Office mission and practice remains largely

unconsidered outside those directly affected by its interventions.

| hope that this writtehistoryma k e s t h ®tory@dg an agemodesvidely

understood® | have endeavoured to write a detailed, acbéssind interesting

account of the historical development of the Office, including making a contribution

to the history of wvisiting within Victor.]i
obtained through my research and relevant theoretical insighighigght the

significance of the Office of the Public Advocate and the Community Visitors
SchemeTheyrepresensubstantial and important humanistic changes in the juridical,
political and social response to Victorians with disability.

This projectwas conceiveduring2005when La Trobe University and the Office

agreed tsubmitan application for a Linkage Grant to the Australian Research

2 Graham Mooney and Jonathan Reinarz, étismeable walls: historical perspectives on hospital
and asylum visitingAmsterdam: Rodopi, 2009).

“3Paul K. Longmorehy | burned my book and other essays on disakityladelphia, PA: Temple
University Press 2003), p. 2.

4 See, for exampléferry Carney and David Taithe adult guardianship experént: tribunals and
popular justice(Sydney: Federation Press, 1997).

“5 John H. ArnoldHistory, a very short introductiofNew York: Oxford University Press, 2000), p.
13.
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Council for a PhD student to writehastoryof the Office. | did not participatin the

initial discussion®r the preparation of thgrant applicatioras | wasemployed late

in that yea. The application was successful ahd postgraduate scholarship was
advertised. | applieduccessfully for the scholarship and took leave from myipasit

at the Office to become a postgraduate in the School of Social Sciences. Supervision
was provided byhe academic staff of the School. As partner investigattre

project, the Office gave meaccess tdts extensive records and publications, restricted
only by proper ethical concerns for privadye Office provided me with resources

and facilitiesand members ofhe Office were availabl® discuss myesearctwith

me. The Officedid not have anyinal editorial controlof the thesis | submitted’hat

is, this work was produced as a normally supervised academic thesis, rather than as an
6insiderodo research project d°dmecightcened as |
months of myprior work as an Office researcheere however very helpful as they
orientatel me tot h e O éverydayenork culture. My previous long experience as

a disability advocate and activists also orientated me to many of the issues that |
thought need#to be addressed through my research and investigation. While | was
not conducting insider research in the usual seng@anticipation in some of the

events and debateslevant to the history of the Offickd giveme some of the
advanages of a participant observ&he tension that arose from my priotes of
insideremployee and insideactivistwerea helpfulstarting point an@lerted mdo

listen for dissenting voices and unresolved or unacknowtkggblems. |

understood that | needed to fully investigate the difficulties arising from Office
practices, as well as its successeslthis was consistenwith the brief given in the

project application

My pre-existing knowledge of advocacy and guardianship practices, and the, Office

meart | could immediately engage withe complexities of the issudwough he

conductof my investigation without first needing@ninductionto their groundingd

had a good practical understandofghe Offcéd s r ol es .adalsdhadainct i on
keen understanding of the real difficulties of the work, and its emotionalltoisl

understood the importance of organisational office poléras cultures,rbm my

general experienc@cluding roles both as an advocate aschgovernment

“8| have considered the issues that can apply to insider researches. See for a discussioCafdhese:
Costley, Geoffrey Elliot, and Paul Gibli3oing work based research: approches to inquiry for
insiderresearchergLondon: Sage Publications Ltd, 2010).
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employeeMy long standing commitment to people with disability allowed me to
recognise this commitment in other people. These different aspects of my experience,
ideas and capacities allowed me to appreciate how organisational functions are
mediated and influenced by internal politics and personalities, as well as external
factors and issuesalso understood that theesternal issues are not alvgay

documentedhn official records.This was one reason why | conducted oral history

interviews with participants, as | discuss below.

My extensiveresearch involved consideration of a large volume of seamdof

archival material. This involved a thorough examinatioprahary and secondary
sources relating to advocacy, disability, government and public administration, and
the related literaturevith a focus on Vitorian experiencelhe many newspaper
reports that relate to the Office and the social treatment of people with disabikty

a major source advidence. | have also examined important aspects from Victorian
public policy historyincluding ALP archives and relevant public records such as the
reports of official inquiries and parliamentarypeedings. | also examined the

Of fi cebds e xatioespssch aseannpalrépbris,@and archives, supplemented
by the personal records of some of the participants.

To refine my interpretationf the archival and other documentary soutces
conducted oral history interviews and correspondence with kegipartts involved

in the estalishment and development of théfi®e. These participasbaccounts

were shaped by their experiences, insights and evaluation of events. | conducted
interviews, mostly in person and many in great depth, with over twenty rf@amae
current activists, government and departmental officials, staff and volur(teees.
Appendix Two: Informantsp. 265). These interviews allowed me to better
understand the context of the documentary souf@ed.history interviewing has
become amccepted method for obtaining evidence on pastts, particularly those
thataffect disempowered groups. Oral history testimony does raise analytic and other
issues’’ | have dealt with these issues by ensuring that | confinerever possible
the testimay provided to me through other primary sources. In the sciences this
approach is termed triangulation.

“"Robert Perks and &tair Thomson, edsThe Oral History Readgiondon: Routledge, 1998).
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Thisthesis is organiseithto seven chapters that proceed throtlgrhistorical

developmenbf the Office followed by my conclusions in Chapterrigi Over the

first two chapters | explore the devel opl
changing Western responses to disability. In Chapter Two | trace the earlgdaige
institutional responses to disability, which eventuated in changeccgadsicy in

1979. Then, in Chapter Three | explore hi
problems associated with disability, mental illness and deinstitutionalisation were
addressed during the early 1980s. One result of this problematisaitaspwasiie

formation of the @ice, as an essential element of a package of law reform. t¢len

of the development of theffixe through an examination of each of the public

advocate appointments in the three middle chapters. Chapter Four is an account of
Bodm6s appointment as the first public ad
Il nvestigate Carl etonds assignment and Gr
exami ne Gar ohentas thesthirguplip atlvocate. This is a long chapter as

many of the earliedevelopments resurfaced and were reshaped dGrang d ner 6 s
appointment. | finish my examination of the history of the Office at the expiry of his
appointment in 2007. Over Chapters Seven and Eight, | separately investigate the

history of the Community Visors. In my conclusion | argue what can be understood

from this historyl continue by ext considering how disability Bé#eenunderstood.
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Chapter Two. De/institutionalisation 1848979

DISABILITY , PROTECTION INSTITUTIONALISATION,
NORMALISATION

Victoria é has a very poor record®when it com

Disability is constructed through changing social practices and written onto the minds

and bodies of members of sociéffwo largescale systems, working in

combination have inscribed disability in Western societies. The first of these is the
long-standing response to the vulnerability of particular groups in the form of

protective services, guardianship systems and advdaaegstern medicine formed

the other major setdf practices affecting people with disability, with the imprimatur

of ment al health | aw. The asylum was the

untamed strandeness of the mado.

The basic idea of protective services, guardianship systems and adfaycac

vul nerabl e people, as an intrinsic featul
h i s t>Addifodal protection was provided to vulnerable people through various

patterns of formal and informal systems. In jurisdictions that inherited

RomanEnglish law, such as Victoria, this idea of social proteadions well as other

conflicting idead have been formally administered throyggrens patriaeand

mental health law. Th&uardianship and Administration Board Act 198tanged

law which originagd in Roman law of 449 BEThis legal tradition came to Victoria

! Thomas William Roper, "Mental Health Bill Second Reading SpeechIcioria, Legislative
Assembly, Parliamentary Debates (Hansgidglbourne: Government Printer, 1985a), p. 931.

2 Errol Cocks andviatthew Allen, "Discourses of Disability," idnder Blue Skig The Social
Construction of Intellectual Disability in Western Austrakal. Errol Cocks, et al. (Centre for
Disability Research and Development, Faculty of Health and Human Sciences, Baith Co
University, 1996), p. 285.

% Wolf Wolfensbeger, A balanced multcomponent advocacy/protection scheinaw and Mental
Retardation (Downsview, Toronto: Canadian Association for the Mentally Retarded, 1977), p. 26.
4 Wim Weymans, "Revising Foucault's model of modernity and exclusion: Gauchet and Swain on
madness and democracyHesis EleveA8, no. 1 (2009): pp. 38.

® WolfensbergerA balanced mulicomponent advocacy/protection schema26.

® The Avalon Project aYale Law School, "The Twelve Tables," The Avalon Project at Yale Law
School, www.yale.edu/lawweb/avalon/medieval/twelve_tables.htm, Carney and@fieadult
guardianship experiment: tribunals and popular justipel0.
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via the Middle AgesStatute de Prerogativa Redis323) which entitled people

| acking |l egal capacity to the prdtection
With the arrival of modenity came the radical emancipatory liberal promise of the
inclusive equality of all citizen$This status was deferred for people with cognitive
impairment. As Gerard Goggin and Christopher Newell have shown, the Western
conception of the citizen has lpmequired a certain sort of body and set of
capabilities. People with an abnormal body were disqualified as a full member of the
polity, and often from having any rightful place in socieBeoplewith significant
cognitive disability were consideréacapable ofelf-rule because of their inability to
use reason to arrive at truftffsMost people with significant intellectual impairment

or serious mental illness were categorically consigned to the purview of medicine,
through custodial institutional car€he asylum was partly a protective action as in its
beginnings it freed people from being cruelly incarcerated in cfiainsublic

policy terms, people with intellectual disability and serious mental illness were not
treated as whole human beings. Desgieir formal equality, they had no existence

outside an illness/sickness framework; they were deficient, if not a menace.

Challenges to this treatment were evident in the 1920s. After World War Two
especially, there was increasing activism for a mackisive response to people
confined to institutions. This international deinstitutionalisation movement gathered
pace with the social movements of the 1960s. It was strengthened through the
espousal of the normalisation principle, an ideological undermrfor the practical
equal treatment of people with intellectual disabilftithe impending end of the
official policy of institutionalisation in Victoria in 1979 was signalled by increasing
activism for normalisation based practices, internationallyimidistralia, after

1969.

"'Susan C Hayes, "Out of the frying pamaking deinstitutionalisation work, Australia and New

Zealand Journal of Developmental Disabiliti&8, no. 4 (1984): p. 188.

8 Weymans, "Revising Foucault's model of modernity and exclusion: Gauchet and Swain on madness
and democracy," pp. 3.

® Gerard Goggin and Cistopher NewellDisability in Australia: exposing a social aparthei@lydney:
University of New South Wales Press Ltd, 2005), p. 141.

1% Fiona Kumari CampbellContours of Ableism: The Production of Disability and Abledness
(Houndmills, Basingstoke: Palgrave Macmillan, 2009), p. 163.

\Weymans, "Revising Foucault's model of modernity and exclusion: Gauchet and Swain on madness
and democracy," p. 35.

12 Although there are some interesting overlaps with the Foucatligametical concept of

6noratal om b, I gener al I-hstoricad eontextiofghistwerk. m i n t he soci c
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Local activists in Victoria embraced and advocated for the integration of people with
disability. These changing attitudes and practices challenged the former state reliance
on institutionalisation. By the 1980s, the framediwability policy had changed to

include social practices, language, concepts and categories from outside the limits
previously set by medicine and psychiatry within modern Western socitibis

process was manifested through a series of Australianiabfiinquiries. The Victorian
Committee on Mental Retardation which started in 1974 was patrticularly significant.
This Committee asked the question: should people with disability be systematically
treated as different, or equal. In answer it proposed soeasures to provide for

equality, through the application of wisdom and the normalisation principle. | discuss
this committee in some detail below. It came about because empathy for people with
disability was growing. This fiding of empathy undermined tHermer categorical
treatment of people with cognitive impairment through their exclusion. Official
responses had to recognise that they had the same human rights and needs as others,
as well as additional needs. Importantly, they had undeniable rights dzunded

on the notion of equality in ViTheseor i aés
developmentsvere the initial conditions for the formation of the functions of the

Office of the Public Advocate during the early 198bs.

Although the long eriod from 1848 to 1969 spans well over dnmdredyears

social practices affecting people with disability were fairly continuous during this
period. In general terms there was little practical difference in the social treatment of
people with intellectuadisabilities and mental iliness, even though these different

human conditions require quite different helpful responses by others.

As well asparens patriadaw, disability has been regulated, in Victoria, through
English mental health law dating baickbefore 1843. The colonial law of that year

provided forthe care and maintenancedaingerousgunatics or idiotsn the early

13 Carol Lee BacchiWomen, policy and politics: ¢hconstruction of policy problenfsondon: Sage,

1999), p. 2, George Lakofjon't think of an elephant!: know your values and name the debate: the
essential guide for progressiv@&’hite River Junction: Chelsea Green Publishing Company, 2004).

14| identified 257 AngleAmerican and Australian Acts and cases of some relevance to the

development of th&uardianship and Administration A&886.See Appendixdhree p. 266,for a

timeline ofthe disability,mental healtland protectivéaw relevantto Victod 6 s devel opment .
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lunatic asylums and hospitdfsThe longstanding response in the law to mental

illness and intellectual disability, and theisclirsive connection to dangerousness,

was found in this colonial law. In this still early period of modernity, mental illness

and intellectual impairment were not yet constituted through fully developed

disciplines of medicine and psychiatry. Outside faagj incarceration through the

law was the chief method of treatment. As a consequence dangerousness, mental

illness and intellectual disability became inextricably linked in the modern social
order. The first 1instituntd odne ffeocrt ipveeospd ei n

was established at Yarra Bend in 1828.

The subsequent period was an era of continuing neglect and abuse of people with
disability through their institutionalisation. This shameful history, although only

partially documented, iwell established’ This history was briefly acknowledged by

the Minister for Health, Tom Roper (March 1945 when he introduced théental

Health Bill to parliament® Robert Hayes, a key Australian authority on the reform of

mental health law, explaindde origins of the tragedy for people with intellectual

disability caused by their exclusion in large psychiatric institutions. This pattern of
exclusion was set early in modernity through the practice of meditie cited

Joanna Ryan and Frank Thomasw descri bed the role of t}
institutions, personnel, concepts, and mi
practice was the main instrument of exadaswith deplorable effectsyithout protest

from within the profession. This lkof empathy resulted frotheinability of

medicineto treat intellectual disabilityThe medical prognosis was extended to the

> pyblic Record Office Victoria, "Function Vf 128; Health, Mental; Description of This Function,"
Victorian Government, David McCallurRersonality and Dangerousness: Genealogies of Antisocial
Persorality Disorder(Cambridge: Cambridge University Press, 2001), p. 70.

16 Graeme MP Weideman, "Opening address by the Honourable Graeme Weideman Mser fdr
Tourism, Minister Assisting the Minister for Health, Representing the Premier of Victoria," in
Conference proceedings of the Second South Pacific Regional Conference on Mental Retardation
(Melbourne: Australian Association for the Mentally Rd&d, 1981), p. 10.

7 esley Chenoweth, "The mask of benevolence: cultures of violence and pétbpiésabilities,” in
Cultures of crime and violence: the Australian experiegtteJudith Bessant, Kerry Carrington, and
Sandy CookJournal of Australian StudigBundoora, Victoria: La Trobe University Press in
association with the Victorian Law Fouatibn, 1995).

Bill Birnbauer, "Human rights violations in institutions allegefige 28 November 198@or a recent
account see Corrindanning,Byebye Charlie: stories from the vanishing world of Kew Cottages

'8 Thomas William Roper MLA, ALP Minister for Health, Minister for Transp&aper, "Mental

Health Bill Second Reading Speech," p. 931.

9 Robert Hayes, "Mental tardation: law, policy and administration," $ocial policy in the 1980=d.
John Dixon and DL Jayasuriya (Canberra: Canberra College of Advanced Education and Australasian
Social Policy and Administration Association, 1983), p. 282.
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social being of people with intellectudisability. Thep e opl e af fected wer

and therefdre hopel essd.

As Victoria inherited English Law, its first mental iliness related legislatiua,
Lunacy Statutd867, consolidated in Victoria the law of England which applied at
that time?! | provide an extensive timeline of law relevant to the development of
Victorian disabiity, mental health and guardianship lanAapendix Thredp. 266).
Robert Bluglass has described how English law distinguished trentifelondition

of idiocy from lunacy with the latter having an onset after birth and thesgbility of
cure. Generallylunaticshad been held in law to include idiotavoluntary

confinement, in 6appalling cond?#®tionso, |

After the original statute of 1867, and
series ol.unacy ActsNo Actsdealing specifically with intellectual disability were
passed in Victoria during this period, although two were passed in England including
theldiots Actof 188622 At this time in England, and other countries following its

lead, there was a brief periofloptimism about the potential of people with

intellectual disability that gave rise to educational programmes in large institutions.
This thinking was behind the establishment of Kew Cottages in Victoria in*4887.
David McCallum has reported how at thime in the 1880s, and within this

framework, Victoria was considered a world leader in the treatment of people with
intellectual disability”®> This more positive philosophy, according to the highly
influential USA academic Wolf Wolfensberger (1932011, who led the

normalisation reform movement, was soon overtaken by two dominant beliefs. The

first was 6a compound of pity, protecti ol

% Joanna Ryan and Frank Thomake Politics of Mental HandicafHarmondsworth, Middlesex:
Penguin Books Ltd, 1980), p. 16ited by Robert Hayes (1983) p. 282.

21 Mental Health Review Board of Victoria, "Mental health legislation in Victoria,"
http://www.mhrb.vic.gov.au/legislation/legislation.htrBee also Appendix Threp. 266

2 Robert S. Bluglass, "THaw relating to mental handicap and to the mentally handicapped offender,"
in The modern management of mental handieah G.B. Simon (Lancaster, England: MTP Press
Limited, 1980), p. 273.

> |bid.

“Wol fensberger 6s r &wteriar Commitfeé om MéntalRetardation, EReporit af
the Victorian committee on mental retardation: report to the Premier of Victoria," p. 51.

% McCallum, Personality and dangerousness: genealogies of antisocial personality disprder
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the -Obdeng convictiondé that | arge instit:

sdution2®

In 1933, theLunacy Act 1928vas replaced by thiélental Hygiene Act933 which
created the Mental Defectives Branch in the Department of Mental Hy’diba&er,

the VictorianMental Deficiency Act939was passed by parliament but then allowed
to lapse®® The Deficiency Actwhich provided for the compulsory institutionalisation
of people with intellectual disability, was fundamentally eugenic in its stated

endeavour.
[to] prevent defectives and retarded children from becoming a menace to the
comnunity because of their absolute dependence on the State or others, and
the frequency with which such persons are found in the ranks of derelicts,

prostitute.%g, criminal etcod

Dr Eric Cunningham Dax (1902008), the first chairman of the Mental Health
Authority, in his history of the development of the mental health service system
explained why thi®eficiency Actvas not proclaimed. Its implementation would

have required considerable expansion of the institutions, at large exPérisalso

likely thatthe appeal of eugenics, at least in its more lethal form as was underway in

Nazi Germany, had already begun to wane in Victdria.

Vi ¢t dMentabHygiene (Health) Ad959was passed during a proliferation of
such acts in Australia and the UK, and itswent until 1986 that this law was
changed” The 1959 Acteffectively amalgamated thdental Deficiency Act 1939

% V/ictorian Committee on Mental Retardation, "Report of the Victorian committee on mental

retardation: report to the Premier of Victoria," p. 51.

2" Weideman, "Official Opening of Conference ", p. 10.

8 This Act was noproclaimed and so did not become law.

29 (Ministerial Committee On A Legislative Framework For Services To Intellectually Disabled

Persons 1984) The term 6eugenics6 was coined in 1883 b
6i mproving t he FeedRelka"Aohfonologymfahe digalyilify rights movements,” San
Francisco State University.

%9 Eric Cunningham DaxAsylumto community: the development of the mental hygiene service in

Victoria, Australia(Melbourne: F. W. Cheshire, 1961), p. 128.

For David McCallum (p. 76), after Jeffrey Bl um,
or o6went unhdetrhge oruinsded owfi tNazi Ger manMcCglumpgr ams of
Personality and dangerousness: geneasgf antisocial personality disorder

%2 Mental health acts from this time include: Mental Health Act 1958 (NSW); Mental Health Act 1959
(England); Mental Health Act 1959 (Vic) No. 6605; Mental Health Act 1960 (Scotland); Mental

Health (Commonwealth Agement Ratification) Act 19362 (NSW); Mental Health Act 1962 (WA);
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and theMental Hygiene (Lunacy) Act 1928he intention was to update the law so
that it was more in kgéng with the conditions and treatmenfsthe day* It did not
specify rights rather, it regulated the service relationsHi a significant departure
from the previous law, it forbade the mingling in services of people with intellectual
disability with those having a mental iliness. Thiasna significant innovatiot. The
actual situation was $s clear cut, with the Aradale Mental HospiteArarat

continuing to house people with intellectual disability on the same grounds as people
with mental illness. Temby noted that for the outsidelipuhere was still no
discernable difference between the two grotipsater, thel959 Actwould be

criticised for giving too much power to doctors and not enough rights to restdents.
After this period of partial reform associated with the 1952 appoiritofe

Cunningham Dax, public policy attention again lap¥ed.

Prof. Errol Cocks (Nov. 1944 ), as well as being an agent through several roles in
these developments, has written extensively on the history and practice of intellectual
disability in Austraila. In his historical account iAn introduction to intellectual

disability in Australia Cocks commented on therdmual concern over abuse,

A

exploitation and neglect in Australiads
exposed the harm beingrim

Concern over institutions has been constant since the first was constructed and
has focussed on inadequacies including abuse of residents, lack of
developmental opportunities, overcrowding, poor living conditions,
understaffing and mismanagement. Akhall large institutions in Australia

have had at least one major investigation or report, sometimes as internal and

sometimes carried out by formal external bodies such as commissions of

Mental Health Ordinance 1962 (ACT); Mental Health Act 1963 {Tasnd Mental Health Act 1958

64 (NSW)See also Appendix Three, p. 266

3 Ministerial Committee on a Legislative Framework for Services to Intellectually Disabled Persons
"Report of the Committee on a Legislative Framework for Services to Intellectually Disabled Persons

*bid., p. 6.

% Ministerial Committee on a Legislative Framework for Services to Intellectually Disabled Persons
"Report of the Committee on a Legislative Framework for Services to Intellectually Disabled Persons
", p. 8.

% Temby and Feigan, "notes and transcdf oral history interview, 21 May, Reservoir."

3" Rosemary Crossley, "Law and Legal Aid,"lirio the streets: a book by and for disabled peopte
Victorian disabled peoples' self help groups and thieinfis and Victorian Council of Social Service
(Collingwood, Victoria: Disability Resources Centre, 1981), pp-344

% Cunningham DaxAsylum to community: the development of the mental hygieneesgr\ectoria,
Australia, pp. 20910.
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enquiry or criminal justice bodies. Perusing some of these rapatso very
instructive. Physical conditions in many large institutions can only be

described as dangerotis

This o6very poor recorddé, though Omasked
Chenowet hds words, was due to mmanrite t han |
was the result of longstanding and systematic social practices which systematically
devalued people with intellectual impairments and mental illffeResources to

enable the state to meets its residual welfare obligations to people living in

ingtitutions were given very low priority by successive governments, because the

people in care were considered of little or no vafuEhe conflict created within the

state by the competition between its residual obligation to people in care and their

systenic devaluation was managed through the splitting of functions between

different instrumentalities. Firstly, inspection bodies, such as Official Visitors, were

created to discourage more serious abuses. Secondly, administering departments
managed stringembntrols on expenditures. Mostly, Victorian governments ignored

the state institutional disability service system in Victoria. It was left to the
supervision of its psychiatrist supervi s
miserly disinterested dapiments; and the superficiality of the Official Visitor

inspection schem®.

% Errol CocksAn introduction to intellectual disability in Australihird ed. (Fyshwick: Ausalian

Institute on Intellectual Disability, 1998), p. 19.

“OWolf WolfensbergerThe Origin and Nature of Our Institutional Mod¢Byracuse, New York:

Human Policy Press, 1975).

“1 The systematic devaluationofrppa i cul ar groups is essential to Wol
normalisation and social role valorisati@ee, for exampleéArthur E. Dell Orto and Robert P

Marinelli, "Normalization and social role valorization,"Emcyclopedia of Disability and

Rehabilitation(New York: Simon & Schuster Macmillan, 1995), Wolfensberdebalanced multi

component advocacy/protection scheménlf Wolfensberger and Helen Zauha, e@stizen advocacy

and protective services for thepaired and handicappe@oronto: National Institute on Mental

Retardation 1973).

“ investigate Victoriads i nspeSedaalsaCaocksh\s hemes i n (
introduction to intellectual disabilitin Australia p. 20, Phillip French and Rosemary Kayess, "Deadly

currents beneath calm waters: persons with disability and the right to life in Australlasabled

people and the right to life: the protection and violation of disabled people's nsistthanan rights

ed. Luke Clements and Janet Read (New York: Routledge, 2008), Chenoweth, "The mask of

benevolence: cultures of violence and people with disabilities."AreeMonk, "Made enquiries, can

elicit no history of injury: researching the higtaf institutional abuse in the archive®fovenance

no. 6 (2008), Laffey, "Antipsychiatry in Australia: sources for a social and intellectual hidt@gith

& History 5, no. 2 (2003).
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Oneoutcome of continuing institutional neglect from the inadequate expenditure was
the occasional eruption of serious abuse and tragedy into the wider public realm.
Newspapers@anetimes ran a series of accounts on the conditions in institutions, as in
1944 in theTruth, and from 1946 in thelerald.** This situation was looked back on

by Cunningham Dax. He saw iét waes eaimni me

deplorable stateof neglct and di srepairé. The O6consi

l ed to the 1948 inquiry into ment al heal

report. This resulted in the proclamation of Mental Hygiene Authority Act 1950

which replaed the Lunacfpepartment with the Mental Hygiene Authorif§The

gradual mobilisation of groups who held views counter to the prevailing practices was
another outcome of this continuing neglect. These groups eatlpdrents and

siblings of the people subjected to these treatments, service workers who embraced

alternative views, and other activists.

After the Second World War, disability public policy became increasingly
problematised due to the significant sociadnges which had occurred in Victoria

and the Western world more broadly. One of the most far reaching responses to world
events, which had long term ramifications for the treatment of people regarded as
different, was the UN Universal Declaration of HunRights on 10 December

1948 Errol Cocks traces the influences for the change that started to occur

following the War and, after Bob Perske, suggests that the horrors of that War helped
to change attitudes towards disadvantage because -gvaltetionof human

deficiency and perfectioff.

The activists mobilising over the treatment of people with disability after the 1950s
were encouraged by two key processes. New ways of thinking about disability began
to emerge from the struggle and advocacy conduaygrarents of people with

disability. This led to the establishment of services outside the state based system,

where the new frameworks could be further develdpathis was intensified by the

43 Cunnirgham DaxAsylum to community: the development of the mental hygiene service in Victoria,
Australia, pp. 15, 125.

“|bid., pp. 20910.

“5 United Nations General Assembly, "Universal Declaration of Human Rights," (Geneva: United
Nations, 1948).

46 Cocks,An introduction to intellectual disability in Australiap. 223.

4" Mary JonesColony tocommunityJanefield and Kingsbury Redevelopment Project, 1997),-8p. 8
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growing international movement built around a concern feridgfhts of people with

disability, founded in the 1960s emergence of social justice theories and global civil

rights movement&® The latter was driven partly by developments in the law such as

the legal doctrine of the least restrictive alternative whstame influential from

1960.This legal principle required SA governments to use the

in pursuing their objectives.

At this time there was also increasing internationalisation of the law through the
suprastate bodies and humaghis based practices connected with the United

Nations. As well, new drug treatments began to emerge in psychiatry in the 1950s

that fundamentally changed the basis of mental health services. Custodial care

became less justifiable when drug treatments gayehiatry new techniqué8in the

realm of intellectual disability, the most influential alternative ideology was
6normalisationd6, which | discuss further
practicebased associations, such as therapists, sooiflevs, and leaders in non

government organisations providing disability services were shifted by these

emergent discourses. Many then became part of the lobby for new practices. This

was seen in the rise of the deinstitutionalisation movement. An exafpie

confluenceof these factors at the end of this period was the adoption, by the
dnternational League of Societies forthe Mentdllp n di cappeddé at t hei
World Congress held in 1968, ofdeclaration of general and spedights of the

mena|l |y r*2tardedo

Although change was coming, in May 1968 Prince Philip observed at the Duke of
Edi nburghdés study conference that Victor.i

“8 |bid. This development has been better documented in the US compared with Australia. See, for
exampleDiane DriedgerThe last civil rights movement: Disabled Peoples' Internatifbahdon: C.
Hurst & Co., 1989), Pelka, "A chronology of theahdity rights movements."

“9Valerie BradleyDeinstitutionalization of Developmentally Disabled Pers@Maltimore, Maryland:
University Park Press, 1978), p. 25.

*Victoria Legislative Council, "Victoria Parliamentary Debates (Hansard), Legislative Council,"
Fiftieth Parliament (Melbourne: Government Printer, 1986a), p. 600.

* International League of Societiasr fthe Mentally Handicapped, "Declaration on General and
Special Rights of the Mentally Retarded,'Report of the Victorian Committee on Mental
Retardation: Report to the Premier of Victoffdelbourne: F.D. Atkinson, Government Printer
Victoria, 1977),David H. Vickers, "Towards a New Humanity," @onference proceedings of the
Second South Pacific Regional Conference on Mental Retardielbourne: Australian Association
for the Mentally Retarded, 1981), p. 325.
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r e t a ¥ The abiing transformation of mental health laws was signallditate
1960s when Australiads health ministers,
rights for the mentally i1il1l and mentally
assistance wa 3 Thisactidn precédeditheaN Dezlaratién.of Rights

of Mentally Retarded Persons in 1971, whiwas based on the 1968 League

Declaration’”

One of the humanitarian arguments for deinstitutionalisation was highlighted by

another Australian authority on the mental health reform of this period, Susan Hayes.
Shenoted the greater opportunity for inhumane treatment within thewtlre of an

institution, and the low likelihood that the maltreatment would be detected. She

observed that increased public awareness of abuse in institutions led to changes in
publicat i t ude that o6greatly strengtheed the
later instance of the periodic newspaper campaigns was the unfortunately named

Minus Children campaign run by tigefrom 1973 74.°° The situation in public

institutions was afs publicised by concerned people in other ways, such as the
publication i n the US®@hriginfiasihPugataddfgyhot ogr ap |
Burton Blatt and Fred Kaplan in 1974In part,as Katy Richmond and Pauline Savy

have shown, this concern about delamising institutions can be traced back to the
scathing sociological view which originat

institutions®®

*2 Ethel Temby, "Rights of the Retarded\listralian Citizen Limited(1976).

*3Victoria Legislative Assembly, "Victoria Parliamentary Debates (Hansard), Legislative Assembly,"
(Melbourne: Government Printer, 1974).

**|International League of Societies for the Mentally Handicapped, "Declaration on general and special
rights of the mentally retarded,” Report of the Victorian Committee oreMal Retardation: Report

to the Premier of VictorigMelbourne: F.D. Atkinson, Government Printer Victoria, 1977), David H.
Vickers, "Towards a New Humanity," fbonference proceedings of the Second South Pacific Regional
Conference on Mental Retardati@delbourne: Australian Association for the Mentally Retarded,

1981), p. 325.

%> Hayes, "Out of the frying panmaking deinstitutionalisation work," p. 187.

*Victorian Committee on Mental Retardation, "Report of the Victorian committee on mental
retardation: report to the Premier of Victoria," p. 1.

>’ Burton Blatt and Fred KaplaGhristmas in Purgatory: A Photographic s/ on Mental
Retardation(Syracuse, New York: Human Policy Press, 1974), WolfensbergerQrigin and Nature

of Our Institutional Model8oth of these are cited by Cocks (1998) as being influential in changing
attitudes to O6cusrt obdeiang som®n ewiafh tthhee Catksshbmei mpact f
introduction to intellectual disability in Australia

%8 Erving Goffman Asylums: essays on the social situation of mental patients and other inmates
(Harmondsworth, Middlesex Penguin 1961), Katy RichmondRaudine Savy, "In sight, in mind:

mental health policy in the era of deinstitutionalisatidtigalth Sociology Reviet4, no. 3 (2005).
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What was happening at this time was a shift in philosepivards integratioraway

from institutionalisatior’? The immediate source for this was the rise of

normalisation, via a conscious and ambitious project of social change based in
ideological practices. Wolfensberger revised this concept which had first been coined

in Denmark in 1959 by the Director of MenRétardation Serees, Dr NF Bank

Mi kkel sen. At its first outing the term
retarded obtain an exi st en®®Wolfeasbergerl ose t
extended the concept of normalisation so it becamehdytdgveloped challenge to

the systemic devaluation of people with intellectual disability and other gfbtips.

l ong standing policy frame of O6deviant
means of ordering and understanding the wide social treatthpabple with

intellectual disability, was permanently disrupted in 1969. This occurred \when t

USA President's Committee publish€danging Patterns in Residential Services for

the Mentally Retardedhich promulgated earmalisation as the basis for sier/

practice®® This counteraction to the institutionalisation of people with disability

began to be widely disseminated and deployed by activists. Normalisation, as a
discursive practice, had something to say to practitioners in all of the ways depicted

by Fouca i n Car ol Biarc cthh & sp lca yt adfi othrrue and
object for moral reflection, ®Shesimpret i fi c

definition of the normalisation principle was further elaborated by Beimg. In his

%9 JonesColony to Communyjt pp. 89. This history was published by the departmental project
responsible for the closure of the old institutions and the relocation of the residents into community
residential units and a new institution at Janefi®ldrk Feigan, "Manufacturing disability: an
investigation into the construction of dis/ability and an institution at the new Janefield" (RMIT
University, 2002).

% Victorian Committee on Mental Retardation, "Report of the Victorian committee on mental
retardation: report to the Premier of Victoria," p. 3.

®"Errol Cocks and Matthew Al |l en cofideslogfWol fensber g
ficombination of beliefs, attitudes and interpre
oneds knowledge of what are pr es WCockdandAlenbe f act

"Discourses of Disability," p. 284, Wolf Wolfensberger, "The Role of Ideology in Shaping Human
Management Models," ifihe Principle of Normalization in Human Serviced. Wolf Wolfensberger,
et al. (Downsview, Toronto: National Institute on Mental Réstion, 1972).

%2 Kugel and Wolfensberger, ed€hanging patterns in residential services for the mentally retarded
For further descriptions of the principle mbrmalisatiorand its impact see, for examp&/olf
Wolfensberger, "A Brief Overview of the Principle Mbrmalisation’ in Normalisation, Social
Integration and Community Servijeed. R.J and K. E. Nitsch Flynn (University Park Press, 1880),
0 0 , "The Definition of Normalization: Update, Problen®sagreements, and Misunderstandings,"
in Normalization, Social Integration and Community Serviegls R.J and K. E. Nitsch Flynn
(Baltimore: University Park Press, 1986)9 & , "A Contribution to the History of Normalization,
with Primary Emphasis on tHestablishment of Normalization in North America between 19875,"
in A QuarterCentury of Normalization and Social Role Valorization: Evolution and Imeakt
Robert J.. Flynn and Raymond A. Lemay (Ottawa: University of Ottawa Press, 1999).

%3 Bacchi,Women, policy and politics: the construction of policy prob|gma.
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definition it meant Omaking avail abl e

and conditions of everyday living which are as close as possible to the regular

circumstances and *Wesgimpleddrmulatiofgaveaf s oc i

practitioneror policy maker a basis for evaluating whether a particular practice was
true to this principal, or false. Similarly, the statement provided a frame for moral
reflection, scientific knowledge and political analysis. The proponents of

normalisation used theoncept vigorously in each of these ways.

In her 1997 official history of two Victorian institutions, Mary Jones presented an

account of service development and deinstitutionalisation for people with intellectual

disabilities. For Jones, Victorian goverants had been unable to meet their
responsibilities to people with intellectual disability, and their families, because of
competing ideologies, political priorities and professional interests. This had then
changed because of the recognition thatpewplet h i nt el | ect ual
need, and the right, to live like others do in the commai8tye had identified a shift
of premise which gave rise to integration into the wider commdnider account
largely corresponds with the three movementsi@provision of services for the
period between the 1940s and mid 1980s identified by Cocks. In his authoritative
Introduction to intellectual disability in Australiae associated these with significant
attitudinal change towards people with intellettliaabilities. The first of these three
movements was custodialism, which can be seen in the period up until World War
Two. This was followed by training and education, which was implemented in
Victoria after the appointment of Cunningham Dax. The thiodement was
community living, which came after the short period during the 1970s now being

examined®

t

di

At the start of the 1970s, and throughout the decade, the Victorian service system still

relegated people with disability to Dickensian institutions.sEhemained starved of

% Burt Perrin ad Bengt Nirje, "Setting the record straight: a critique of some frequent misconceptions

of the normalization principle Australia and New Zealand Journal of Developmental Disabilities
no. 2 (1985): p. 70.
% JonesColony to Communifypp. 89.

% Cocks observes that the overlapping presence of assumptions from each of these movements can

result in perverse practicgsocks,An introduction to intellectual disability in Australiap. 212.
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funding and were operating in the modes of custodialism and trainim@ecember

1970, the Mental Health Authority reported continuing funding cuts. The authority

noted that over the previous five years it was the only departmsaoffer continuing

substantial funding cuts to its works and services programmes. Further imminent cuts
meant that even o6essent i®nlAugsstli9¥ljoatefs coul
sixty jurisdictions, VictoheUANESE@QBstfdround 1
its treat ment o f%ithwasrndhisyeamp I9#l dthatctte Unitedr e n 6 .
Nations adopted thBeclaration of the Rights of Mentally Retarded Pers8ns

Premier Rupert Hamer AC, who initiated the first of the committees ofringdnich

| explore below, became Premier in 1972, the same year th@atteliarNational

Institute on Mental Retardation publish€de Principle of Normalization in Human
Services'Thi s monograph was t o b’éWoifenshergere nor mo
the key author of this work, was central to the widespread dissemimaitbn
influenceof the concept:Wo | f ensberger 6s more protecti\
from the conceptualisation developed and published by Bengt Nirje while he was

executive director ahe Swedish Association for the Mentally Retarddte Nirje

definition emphasised the importance of stferminatior* Wolfensberger framed

7 Dr Simon Haskell (as reported by tAge : 6There has never been a
é escure [intellectual C.hilsdgeh"VittarianySérvicesustraliart e s 6 ,
Journal of Mendl Retardationb, no. 6 (1979).

® The Age,The Minus Children: A Series of Articles Reprinted from the(Mgbourne: Age, 1974),

p. 11.

% professor Ronald Goldman, dean of the education school at La Trobe Univitsi#kge The

minus childrena series of articles reprinted from the A@éelbourne: Age, 1974).

O United Nations General Assembly, "Declaration on the Rights of Mentally Retarded Persons,"
(Geneva: United nations, 1971).

" Premier Sir RupertJaens 6 Di c k 6 Ha me i 2004 Wolfershe@er et hiGhe 6

principle of normalization in human services

2Daryl P. EvansThe Lives of Mentally Retarded Peoff®ulder, Colorado: Westview Press Inc.,
1983), p. 48, Orto and Marinelli, "Normalization and Social Role Valorization."

73 John E. Annison and William H. L. Young, "The future forms of residential services for mentally
retarded people in Australiea Delphi Study,’Australian Journal of Developmental Disabilitiésno.

4 (1980): p. 168.

" Wolfensbergeformulated normalisation as a defence to the social management of deviancy with its
severe negative consequences for people with disability. These are: the killing of the individual; their
segregation; and the r ev ercondilion[ppR4-25pAsdiVent i on, of
Humphrey has noted, deviancy totalises the social
Wolfensbergermormalisationwas to be sometimes offered, sometimes impdsd&d.Wilkins, Social

Deviance: social policy, action and resear¢Baglewood Cliffs, New Jersey: Prentice Hall Inc, 1965),
Wolfensberger et alThe principle of normalization in human servicpp. 14, 28, Jill .C. Humphrey,

"Disabled people and the politics of difence,'Disability & Societyl4, no. 2 (1999), Perrin and

Nirje, "Setting the record straight: a critique of some frequent misconceptions of the normalization

principle.”
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normalisation as an empirically based positive ideology with elaborated prescriptions

for human service managentemaining, practice and evaluatioh.

Wol fensbergerés 1972 definition of d&édnor m;
are as culturally normative as possible, in order to establish and/or maintain personal
behavioursand characteristics whichare@asi | t ur al |y nor®mati ve as
Practice was transmitted through intensive training workshops conducted for human
service staff by Wolfensberger and his followers. This training focused on the impact

of beliefs, ideologies and values, and introducedynta the new ideological practice

of normalisation, later social role valorisatiBrThis training, and its supporters and

converts, had an enormous impact in Canada, England, France, New Zealand,
Switzerland, and the USA as well as AustréfiaNormalisdion, via its widespread

influence on service and policy practitioners, was credited by a key supporter as

having led to the 1971 UBeclaration of the Rights of Mentally Retarded PersSns

The power of ideology was beginning to become part of the pojpdayination

during the 1970s. The notion of paradigm shift, first elaborated by Thomas Kuhn in
1962, was filtering out from academia, via the professions, into the wider
community®® The concept of ideology was becoming part of the vernacular, mostly
through radical and mainstream politics, and also through the rise of social

movements that were critiquing existing social arrangements and practices.

Internationally, the emergence of thermalisatiorprinciple as a positive ideology

during the 1970s wouldave a rippling longerm effect! Its embrace as a discursive

“"Errol Cocks and Matthew Allen citdogWwol fensberg
6combination of beliefs, attitudes and interpre
oneds knowledge of what are pr es CockshndtAten,be f act
"Discourses of Disability," p. 284, Wolf Wolfensberger, "The Role of Ideology in Shaping Human
Management Models," ifihe Principle of Normalization in Human Serviced. Wolf Wolfensberger,

et al. (Downsview, Toronto: National Instieuon Mental Retardation, 1972).

®Wolfensberger et alThe principle of normalization in human servicps28

"While | have not attended a SRV Workshop | have attended other (advocacy) training events that
address many of the same issues. John Briton, in his initial telephone interview with me commented on
the arduous nature of a faday Wolfensbergemormalsationworkshop he attended in the early 1980s.

"8 Orto and Marinelli, "Normalization and social role valorization."

G. Allan Roeher, "foreword," ithePrinciple of Normalization in Human Servicesi. Wolf

Wolfensberger (Downsview, Toronto: National Institute on Mental Retardation, 1972).

8 Thomas S Khn, The structure of scientific revolutionSecond, enlarged ed. (Chicago: The

University of Chicago Press, 1970).

8 Victorian Committee on Mental Retardation, "Report of the Victorian committee on mental

retardation: report to the Premier of Victoria," P. 3, Wolfensberger &tred.principk of
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practice was critical to the problematisation of disability public policy which
transformed intellectual disability services in Victoria. The international impact has
been well chronicle? The normalisation principle, particularly the Wolfensberger
formulation, became thenderpinning philosophy for the problematisation and partial
resolution of disability public policy in Victoria for a generation from 1897@l, at

least, the 19904-rom it first articulation in Australia, the principle of normalisation
was strongly advocated, with great impact, including by the Victorian Committee on

Mental Retardation in its first interim report to the Premier in December®975.

Normalisation, as a fullgeveloped discursive and practical package, was quickly and
persuasively articulated and practiced by advocates and social actors from a variety of
positions, including public servants, service personnel and leaders, people with
disability and their famiés and supporters. This would have a continuing impact on

the problematisation of disability in Victoria, right through to the passage of the three
mental health Bills of 1986 and beyond. Relatively quickly, after a long history of

the denial of the hunmity of people with disability, the principle of normalisation

became incorporated into social and public policy.

Roger Trowbridge hasedcribed how the international normalisatioavement

associatedavith the work of Wolfensberger convergeith a morelocal developing

concern for integration. This circumstance was fostered by a range of developments

which included the public reaction to institutional abuse and neglect that | discuss
further bel ow. I n Trowbridgeobsf etshe m@h u roa
rights movements for | iberation of the di
for the dissemination of this integrationist approach in support of people with

disability were the trained human service professionals who were starteaye

progressive university courses from the late 196@s part of this trend, in the field

of mental illness, there was also a significant-patichiatry social movement. This

normalization in human services. 27.The principle had already been implemented as law in
Denmark in 1959, and other Scandinavian countries in the 1960s, as the ideological underpinning of
service delivery.

8 Annison and Young, "The future forms of residential services for mentally retarded people in
Australia- a Delphi Study," p. 168.

8 Victorian Committee on Mental Retardation, "Report of the Victorian committee on mental
retardation: report to the Premier of Victoria," p. 6.

8 Roger Trowbridge, "Disability and productive employment: a prediction of failure and a proposal for
change,"Australian Journal of Social Issu@8, na 1 (1993).
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movement, which was actively opposed to the existing forms of the psichia
treatment system, was complementarglémstitutionalisationnormalisatiorand
integration® As | will show below, these historical developments were personified

by the significant agents involved in the processes and circumstances that led to the
establishment of the Office.

Normalisation was controversial, in Australia and elsewhere, and subjected to
vigorous criticism and debaféOne of these critics was John Briton (Dec. 1949

0 later a key member of the Office stéff who in 1979 was an dstant at the

Middle Park Centre. Briton had worked in intellectual disability services from early

in the 1970s. He started at the Kingsbury Training Centre, next door to La Trobe
University where he had left his studies in philosophy. The Middle ParkeDeat a
pioneering service which attempted to deliver the support people with intellectual
disability wanted, rather than a program previously determined by professionals. This
support was provided from a hostel upstairs in a recycled building, withed clob
downstairs. It had been set up by social workers from St Nicholas hospital. In his role
at the Centre, Briton was at the epicentre of deinstitutionalisation as a public policy

problem. This was the sole intellectual disability service of the alaydople

8 Janice Chesters, "Deinstitutionalisation: an unrealised debieafth Sociology Reviet, no. 3

(2005).

% See for examples critiques and accounts in the following publisatitinphael Bleasdale,

"Evaluating "values* a critique of value theory in social role valorizatioAlistralian Disability

Reviewl (1996), Robert J.. Flynn and Raymond A. Lemay, &dguartercentury of Normalizion

and Social Role Valorization: evolution and imp&ottawa: University of Ottawa Press, 1999),

Michael Kendrick, "Some reasons why social role valorization is import@hg'International Social

Role Valorization Journal, no. 1 (1994), John O'BrietNormalization: resolving some
contradictions,'Australian Citizen Limite®, no. 1 (1984), Doug O'Connor, "Developing a voice of

our own" (paper presented at the Adelaide Experience, Report of the First Asia/Pacific Regional
Convention of Disabled Pead' International November 1984, Adelaide, 1984), Perrin and Nirje,
"Setting the record straight: a critique of some frequent misconceptions of the normalization
principle.”, Dianne M. Beckey, "Normalisation's theoretical status and future residentidsfhode
Australia and New Zealand Journal of Developmental Disabil@igso. 2 (1982), Mark Rapley and

Steve Baldwin, "Normalisatiod metatheory or metaphysics? A conceptual critiqdeyrnal of
Intellectual & Developmental Disabilit®0, no. 2 (1995)Some6 nor mad i sart viome practi c
criticised for their superficiality or distortion by promoters of normalisation. Trevor Parmenter thought

O60Vested é self interestd had been put before the
reguring services. In their study of future trends, John Annison and William Young identified

resistance to normalisation, Ol argely due to 1ignc
Victorian Committee on Mental Retardation was concernedhtltat mal i sati on coul d be
mi sused and misunderstoodd as fAeven the small est
what is accepted as customary in hiTevosoci ety i s ¢

Parmenter, "Editorial,” Australia and New Zealand Journal of Developmental Disabilities 11, no. 2
(1985), Annison and Young, "The Future Forms of Residential Services for Mentally Retarded People
in Australia- a Delphi Study," pp. 178, Jack L. Eans, "Report of the Victorian Premier's Committee
(on Mental Retardation): Blueprint for the 1980's," Australian Journal of Mental Retardation 5, no. 6
(1979): p. 219.
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deinstitutionalised from Kew, Sunbury and other institutions. The first organised and
supported Victorian self advocacy group began there. This developed into the long

lived self advocacy association, Reinforce Inc.: The Victorian Association of

Intellectually Disadvantaged Citizefisln two articles, Briton, disputed that

nor mal i sati on was o0 b vsieonusse arneds pcoi ntseeds 6t hoef ¢
onormal 6 anyway? thereds no such thing a:
t h a tsit]. Britofi wanted to do some sifting out of the statements of the principle
because of his view that there had to be alternatives to institutions without these

alternatives having to be seen as more nofal.

Despite these kinds of reaction, Wolfensbergerahdrs thought normalisation was
connected to the goals of the then emer g
consumer militancy which had brolght abo
These court decisions developed the legal principle of tisedestrictive

alternative’ The rise of the disability rights movement connection with

normalisation was put by Bruno Landstédt, the Executive Director @&uleelish

Association for Neurologically Disableth his presentation to the 1980 World

Congres®f Rehabilitation International Landstédt began by stating normalisation

was the foundation for the establishment of organisations controlled by people with

di sability themselves, and 6to start the

87 Errol Cocks, "Presentation by supporters,Self Advocacy speaking out over the years: reunion

and celebration, 23 November 20@®nference held at Storey Hall, RMIT, Melbourne: notes taken b
Mark Feigan, 2008).

8 JohnBriton, "Normalisation: what of and what for? (Part Byistralian Journal of Mental
Retardations, no. 6 (1979): p. 224, 8 0 , "Normalisation: what of and what for? (Part I1),"

Australian Journal of Mental Retardatidn no. 7 (1979).

8 Briton, "Normalisation: what of and what for? (Part 1)chn Briton was surprised that supporters of
institutionalisation saw his articles as supportimgjitutionalisation while Wolfensberger himself, in
correspondence to an associ at e o flohBBritontandiMark, was
Feigan, "notes of oral history telephone intervie®& January," (2009).

¥ Wolfensberger et alThe principle of normalization in human sems p. 221.

° Australian Law Reform Commission, "Discussion Paper No 39: Guardianship and Management of
Property,"” (Sydney: Australian Law Reform Commission, 1989), Paul Boag, "ANZJDD Book
Review: The least resttive alternative: principles and practiceayistralia and New Zealand Journal

of Developmental Disabilitie8, no. 3 (1982), Sir Charles Bright, "The rights of retarded citizens and
the removal of discrimination," i@onference proceedings of the Sec8ondth Pacific Regional
Conference on Mental Retardati@Melbourne: Australian Association for the Mentally Retarded,
1981), Terry Carney, "The Mental Health, Intellectual Disability Services and Guardianship Acts: How
do they rate?,Legal Service Bulletill1, no. 3 (1986).

2Bruno Landstédt, "The influence of the handicapped by meahgiofown organisations,” in
Participation of people with disabilities: an international perspective. Selected papers from the 1980
World Congress of Rehabilitation International (Winnipeg, Canada, Jus/22980) ed. Kathleen

S. Miller and others (Wimipeg, Canada: Rehabilitation International, New York, NY.; Michigan State
Univ., East Lansing. Univ. Center for International Rehabilitation., 1988)Wolfensberger, Citizen
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Paternabm, as a direct result of the then still dominant medical model, was very

much the experience of people with disability in institutions and other services.

Di sabled Peoplesd I nternational, the f1l ai
movement,wak ar gely instigated because 06é soci
experts have told disabled peopfreomahat t|
preserdday standpoint, normalisation is now typically viewed as a form of

paternalism, rather than a detenlt is worth recalling although that both

Wolfensberger and Nirje, within their formulations of normalisation, expected people

with disability to be supported to make meaningful choices, including the right to

make a deliberate choice to deviate frorialonorms and bear the consequeriées.

VICTORIAN PREMIERGS COMMITTEE ON MENTAL RETARDATION
Many hundreds of Victorians remained confined to dreadful institutions during the
1970s. Over the last few days of October 1974 a series of political actionamwith f
reaching consequences unfolded. An open day held at St. Nicholas Hospital on

27 October 1974 was the immediate trigger. This facility housed young people with
severe disabilityn quite neglectful conditiong.he open day was organised by the
Parens and Friends of Kew Cottages and St. Nicholas Hospital Association. Both the
Health Minister and Opposition spokesperson attended. A climate of urgency was
building after more than a year of sustaiaetlvism Advocates and family members
demandedmprovements at St Nicholas in particular, and the institutional disability
system in general. These demands for improvement were supported throAgk the
newspaper reports of its Minus Children investigafibfinis Agecampaign over the
condition of disabilityservices started in June 1973. The series of articles were
reprinted in October 1974, with assistance from STAR Victorian @&ason for the
Retarded (STAR)Ethel Tembywas its Executive Officet®

Advocacy was an important way of implementing the goals of normalisati@m fiodividual. He
states clearly that the citizen advocatebds missic
whom they are advocating/olfensberger et alThe principle of normalization in human servicps

221.

% Diane Driedger, "From Winnipeg to Singapore, Piroceedings of the First World Congress of
Disabled Peoples' International November-3December 4, 1981, Singapord. Kathleen S. Miller
andLinda M. Chadderdon (East Lansing, Michigan: Disabled Peoples' International and University
Centre for International Rehabilitation, Michigan State University, USA, 1982).

 Wolfensberger et alThe principle of normalization in human servicps238.

% Jack L. Evans, "Report of the Victorian Premier's Committee (on Mental Retardation): blueprint for
the 1980's,'Australian Journal of Mental Retardatidn no. 6 (1979)p. 218.

% The Age,The minus children: a series of articles reprinted from the. Age
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STAR resulted from the urging of strong national amadediased advocacy
organisations by Dr Rosemary and Prof. Gunnar Dybwad during their 1968 visit to
Victoria. The visit of these influential international advocates for community living
was initiated by Temby, who drove them to many of their engagemem AR &a&s
formed in 1971, largely by parents of people with intellectual disability. Its name

derived from its purpose which was to be the stétke association for the retard&d.

Advocacy by STAR, with its huge voluntary contribution from Temby and others,

had won some gains. There had been success from the advocacy campaign over the
neglect of the educational needs of children with disability which was complemented
by the initial Minus Children reports. This campaign by STAR, in codiperavith

the teachis unions and associations, led to the 1973 passage ldatitecapped
Children's Act® After this reformVictorian children with disability had the right to a
state education.

The depth of feeling in 1974 over the continuing state of neglect in irwt&licare

was misjudged by the Liberal Health Minister, Alan Scanlan, after his open day visit.
His views on people with disability were informed by his previous work at Kew
Cottages. His derogatory attitude was made clear in an interview wittgthe

reported on 18 June 197®/hen challenged on his lack of commitment to reforis, h

responsevas O6Let them tear o to shreds if tt

Three days after the open day the Opposition laeshaHull-scale parliamentary
attack on the Health Ministerave t he government 6s failure
and maintenance of mentally retarded chil
after his wvisit to St Nicholas Hospital
was ignored by an apathetic commity. He did not accept responsibility for the

continuing neglect®

" Gunnar Dybwad, "Legislative needs in the fields of mental retardatisterhational Seial Work
18 (1975), Temby, "Rowan's choice.", Temby and Feigan, "notes and transcript of oral history
interview, 21 May, Reservoir."

% The Age,The minus children: a series of articles reprinted from the, pgé.

bid., p. 12.

19 Alan Lind MLA, in Victoria Legislative Assembly, "Hansard," pp. 1742.
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Alert to the growing controversy, Premier Hamer soughtteeprept t he Opposi
parliamentary tactic through a briefingAgejournalists. The day before the

parliamentary debatena i nqui ry i nto Oment al retardat
Premier, was announced irslortarticle!** The Premier advised the Victorian

Parliament during the 30 October adjournment motion défarie to its origins,

the inquiry was sometimesreferredd as t he OPremier 6s Commi
was the most significant of all the Victorian inquiries as it exposefiithecope of

the problers.

The official name of the inquiry was OTh:i
Ret ar dat i on 6wn adtheevamaRepodalftes its chairperson Jack Evans,

a psychiatrist and deputy chairman of the Mental Health Authority. It ran from

December 1974 to August 1977. The community members included Temby from

STAR® The terms of reference were agreed atfitst meeting of the committee on

19 December 1974. Eight terms related to different aspects of the public policy

problem identified by the government: needs; services; workforces; support to

families; and measures to address waiting ftEvans confimed that the last,

relating to unmet need, was the most pressing political demand upon the government.

He wrote of the governmentods o6difficulti.
6retarded citizensd over manistforear s with

A

admi s'®i ono.

The committee met twice a month during 1975 and held hearings well into 1976. Its
members determined that there had to be a comprehensive approach to
deinstitutionalisation, and understood that other countries experience andesspon

provided practical lessori€ In November 1975 the committee advised the Premier

9% 1pid., p. 1745.

1921pid., p. 1, Victorian Committee on Mental Retardation, "Report of the Victorian committee on
mental reardation: report to the Premier of Victoria."

193 v/ictorian Committee on Mental Retardation, "Report of the Victorian committee on mental
retardation: report to the Premier of Victoria," pTRe other members ofélcommittee were DJH
Barlow, Wm. C. Davey, TLW Emerson, Geo. Henderson, WA Nette, JM Olijnyk, Gill Pierce, John P.
Phillips, WW Phillips, and KJ Slattery.

% bid.

195 Evans, "Report of the Victorian Premier's Committee (on Mental Retardation): blueprint for the
1980's."

1% The person who would tler be responsible for implementing the reforms, Tom Roper, drew the
same conclusion from his own 1980 study tour.
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not to proceed with the planned expansion of the Colanda institution at'€olac.
Theynext month they madan interim statement to the Premier recommending that

Victorian legislation embody the normalisation principie.

Thecommitteereceived 171 written submissions and twesitypersonal

presentations. Serendipitously, the committee obtained additional professional advice,

on matters of law, from Terry Carney. He wasedsto assist the committee by a

senior bureaucrat on the basis of his recent work on child neglect for the community
services department. The committee had not yet addressed the terms of reference

relating to the law® The bureaucracy was concerned thatthc o mmi t t ee had

i nt o @nthkledalésués’Hi s 6 Report on the Lawé, of

was discussed in the body of the report and included as an appendix.

Theprioritiesascertained by the committee frahe submissionsvere: large

institutions the service system; medical services and the service system organisation

and roles; and unmet needs and necessary improvehifeXtme of these priorities

directly relate to the need for protection or advocacy, although a reference to

6or ganliusnetdeevro rol es® can be read as part
to the establishment of tl@mmunity Visitors The c¢ommi tVictermdos 177
Committee on Mental RetardatioReport to the Premiefinalised duringl977,

contained 137 recomandations which confirmed the widespread problems in

services and public policy?

TheReport to the Premigiresented normalisation as the desired context for service
delivery.The titteofi t s f i rst chapter, ONor,malisatio
indicated the centrality of normalisation to the repdftt was still quite new to

Australia in 1977. Temby recalteingdescribed as the first person in Australia to

197y/ictorian Committee on Meat Retardation, "Report of the Victorian committee on mental
retardation: report to the Premier of Victoria," pp. 218
19 pid., p. 79.
19 Terry Carney and Mark Feigan, "notes of telephone oral history interview, 20 August,” (2008).
110 ya;
Ibid.
L Carney, "Enquiry into mental retardation, report on the law."
12yjjctorian Committee on Mental Retardation, "Report of the Viatocommittee on mental
retardation: report to the Premier of Victoria," pg0.7
113 |4;
Ibid.
14 1bid., pp. 36, 20, 68, 7B3.
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use the ternmormalisation™*> The committee identified laasic tension within the

servicef the day Thisunderlyingtensionfor service provisiomrose from

compettion between two philosophies twow people with intellectual disability

should beconstituted. Through one approach, people with disability were considered

as fundamentally different a o6speci al, vulnerable group
that they be considered as equals@d@lea me as ot her peopl e in
committee considered that thpslicy and servicelilemma could be resolved using
normalisation as a rightsased pocess. Particular situations would also require

wisdom!*® Consistent with their opinion, the committee recommended the wide
dissemination and discussion of normalisation in services to help service staff avoid

the pitfalls of paternalisrit.’

The committee gproved of the influence upon the Mental Health Authority caused

by its adoption of normalisation. While normalisation had made an incursion into

public policy and service ideology it had not as yet penetrated into service practice.

The committee found séce practices seriously wang. Programmes were designed

to keep people occupied, rather than train them. The main function of services was

the custody of people deemed to be o6at ri
their institutionalisation. Theommittee found there was a service criie system
wasoutmoded and totally unsuitab Put simply, the system catered for a

proportion of the people that needed suppoibut not alld by housing them in

inadequate institutions where they were netgleé until they died.

The least restrictive alternative principle vedsoconsidered by the committee. They

held to the superiority of explicit rules, standards, policies and codes of rights; which

give greater power to the assertion of rights than talgs. They also fully cited a
MacombOa k|l and ( Mi chigan USA) example of a ¢
to i mbue service personnel with a progre:

this list of seventeen rights (covering such mattersessiom of choice, privacy,

15 Temby and Feigan, "notes and transcript of oral history interview, 21 May, Reservoir."

9 The modern philosophy of normalisation has emp
mentally randicapped people share with others. But normalisation is a continuing process which
constantly highlights issues of WitoriarhComrhitee cor r e ct
on Mental Retardation, "Report of the Victorian committee on mental retardation: report to the Premier

of Victoria," p. 77.

17 bid., p. 83.

Y81bid., pp. 207, 37, 47.
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protection from exploitation and abuse),
may not be able to act effectively in their own behalf to have a responsible, impartial

guardian an'$/ or advocatebo.

The committee also reportet service innovations and practices with the title

6Nor malisation in practice: t®Thinsecioni n Vi
demonstrated how normalisation could be delivelte@dndtheother related elements

of the reportweretheresolut on of Tembyds frustration wi
committee that normalisati or?Thecomnlitde happ
were influenced by the practical lessons they found for service delivery in ENCOR in
Eastern Nebraska USA, Essex UK, ddemb-Oakland in Michigan USA, Sweden and

Western Australia. All were developing alternatives to the past practices of
institutionalisation"*? The investigation of these international examples came

principally through a&Churchill Fellowshipstudy tour condued by Temby?

The two USA examplesnd othes, werelatervisited by other policy makers

includingRoper in 1980 on his own study tdaf.

The committee proposednew Office of Mental Retardatidf The committee
envisaged that this Office of Mental Redation would have a director, appointed for
a five year term, who would exercisgentystatutory functions and responsibilities

and be accountable to the Parl i®ment 6t h)

Carneyds suppl ement afr yt e poird I[d¥Waeu sdefdi a
first established that the legal problems experienced by people with intellectual
di sability were not defined by the &6rel at

abilitiesod. |l nst ead, trhseosned sp rcoabplaecnst yd & pne |

191bid., pp. 789.

1201pid., pp. 4967.

121 Temby and Feigan, "notes and transcript of oral history interview, 21 May, Reservoir."
122y/ictorian Committee on Mental Retardation, "Report of the Victorian committee on mental
retardation: report to the Premier of Victoria," pp-&2

123 Temby and Feigan, "notes and traiystcof oral history interview, 21 May, Reservoir."

124 Thomas William Roper and Mark Feigan, "notes of oral history Interview, 10 April, Melbourne,"
(Melbourne: unpublishe®008).

125 victorian Committee on Mental Retardation, "Report of the Victorian committee on mental
retardation: report to the Premier of Victqtipp. 7671.

126 1pid., p. 69.

27\bid., pps.7983, Carney, "Enquiry into mental retardation, report onahe'l
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and transactions with other members of the commUffiy inference, a person

would have capacity in the performance of a particular act if they could appreciate the
Onature and ef f ecThisapfroak heame tf i oam gqUuerst y oG
review of incapacity and the 1957 British Royal Commission which examined

6ment al .{%¥This quastemmot cagacity, and its essential connection to the

ability to conduct transactions and make informed decisions, is what drove his

analysis othe law, protective measures, and the implementation of normalisation. He

did not directly considgparens patriadoctrine. He considered normalisation to be a

policy goal, rather than a means. He notedbatalisation requiredontinuing

support fromthe community, in circumstances where people with intellectual

i mpairments make choices amhlanag@&dkd.riBrkaem
consideration of the status and impact of the 1971 United Nations Declaration of the

Rights of Mentally Retaetl PersonCar ney concl uded that a 0
of fundamental rightsd was required to i
nor mal % proposedframework contained the important proposition that

the state needed to provide resmsrto support normalisation so that people with

capacity issues could take risks while pursuing their choices, without bearing the cost

of failure.*3!

Carney did not substantially deal with issues of substituted decisading through
guardianship. Thisras understandable, given his involvement was sought urgently,

and on the basis of his previous work on child welfare issues, rather than adult
guardianship. He did highlight the i mpor:
attorneyo6 e wnldsucapaaity inha Eohtexr of estateeplanningnduring
Powers of Attorney would | ater come withi

purview.

The committee found legal changes had not kept pace with changing community

attitudes*? They recommendedstablishment of a legal service as an expansion of

128 Carney, "Enquiry into mental retardation, report on the law," p. 152.

129 Great Britain. Royal Commission on the law relating to mental iliness and meritigoiey,
"Royal Commission on the Law Relating to Mental lliness and Mental Deficiency : 1954
report.,” (London: HMSO, 1957).

30 carney, "Enquiry into mental retardation, report on the law," p. 153.

31 1bid., p. 154.

132yvjictorian Committee on Mental Retardation, "Report of the Victorian committee on mental
retardation: report to the Premier of Vide" p. 79.
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Carneybs recommendation for a | aw reform
and legal problems of people with intellectual disability. It would undertake tasks of
information provision, lawyer edugan, legislative review and drafting, and

administrative review. Their recommendations to support this approach included an
ontgoing taskforce of legal experts, professionals and parents, with a full time legal

officer. This taskforce would considermagter of | aw i ncl uding O0gu.
and estates, institutionalization, the mentally retarded offender, [and] protective
servi®desedcommittee also urged the provi s
a comprehensive support syst&th.Other forms badvocacy could then grow out of

the initial advocacy organisatidft, The ideas behind these recommendations were

part of the groundswell that led to the formation of the Public Advocate role.

Evans reported an organised attempt to undermineotihenitte® s r epor t t hou
anonymous release of a frauduldntument containing thirtjwwo recommendations

that conflicted with the actual repdff Generally, he found there was only narrow
criticism with a 6gr edtWhiethedwasafemeigmy our ab |
consensus around normalisation, there were some organised dissenters. | believe that
the dissent, signified by the circulation of the fraudulent recommendations, was based

on opposition to the shift towards normalisation. It had implications for
deinstitutionalisation, with consequent impacts on placements within institutions and

their staffing. The institutions provided secure employment to a large unionised
workforce, with relatively generous conditions of employment built up over the many

yeass of the service system. The potential for change to these conditions was resisted

by their staff. Many parents of people with intellectual disability also actively

opposed deinstitutionalisation through organisations such &eth€ottages

Parents Assaation and the Community and Institutional Parents Associatiotiéor

1331bid., p. 83.
134 1bid., pp. 12532.
%5 bid., pp. 13631.
1% Evans, "Report of the Victorian Premier's Committee (on Mental Retardation): blueprint for the
1980's," p. 2191 am not aware of any other information about #itempt to undermine the credibility
g;the report, including its approach or its authors and their motives.

Ibid.
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Intellectually Disabled In¢*® This opposition to change was potentially a problem for

future reform.

Although it was finalised in August 19/7the report was not released by the
govenment until 31 March 1978 his was well over three years after it was
instigated. Premiddamerstated much of it was in accord with government policy,

and no immediate major action follow&t.

While it was not substantially enacted by the governmentlofe day, t he com
report defined the scope of the mental health law reform ultimately enacted by the

ALP government in the 1980s. This eventuality was anticipated by Evans when he
called their repor t*“rorRbfet theeMisterwho f or t he
sponsored the later reforms, the report of this committee made it abundantly clear

there had to be fundamental reform of the mental health and intellectual disability

services legislative framework and systems, complemented by further référms.

The committeeds idea for a statutory O6mei
by government, but particular functions and other of their ideas were reworked and

formed part of the impetus for the creation of the Office of the Public Advocate. This

report, the first Victorian inquiry into intellectual disability framed in a rights context,

was foundational for the Victorian inquiries which followed in the 1980s.

Despited or because ad the lack of initial government action, the 1978 release of
theEvans Reporstrengthened the climate for reform. It further encouraged the
activism of the parents and professional

institutions*** Networking by STAR supported the activism of people affected by the

138 Feigan, "Manufacturing Disability'For an example of their continuing opposition to
deinstitutionalisatiorsee:lan Whalley et al., "Kew Cottages: let there be choicgariday Age21
September 2003.

139 Ethel Temby, "The Victorian Commiteon Mental Retardation: report to the Premier August
1977,"Australian Citizen Limited, no. 12 (1978), Evans, "Report of the Victorian Premier's
Committee (on Mental Retardation): blueprint for the 1980's," p. 218.

140 Evans, "Report of the Victorian Premier's Committee (on Mental Retardation): blueprint for the
1980's."

1“1 Roper and Feigan, "notes of oral history Interview, 10 April, Melbourne."

1“2 Evans, "Report of the Victorian Premier's Committee (on MentadrBation): blueprint for the
1980's.", Temby, "The Victorian Committee on Mental Retardation: report to the Premier August
1977.", Victorian Committee on Mental Retardation, "Report of the Victorian committee on mental
retardation: report to the Premier\gittoria."
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lack of services. Thmmcumbent Liberal Government was at some risk of losing office

in Victoria at the May 1979 general election. A few days before the electior, three
hundred individuals and staff connected with St Nicholas hospital, and family

members associated with STAdgthered on the steps of parliament to protest the

neglect of people with intellectual disability. This unprecedeptetkestaction

received extensive media coverage. Some of the parents brought along their children

with disability. Temby had invited theenior politicians to attend and the Premier

sent his Deputy, the Chief Secretary Sir John F. Rossiter (813> Temby

observed one desperate couple with a baby, less thayeareld, with multiple

disabilities. They went up to Rossiter and said tohimwe canéd6t cope any
take him. They handed their baby over to Rossiter whom automatically put his hands
out. The image of Rossiter | eft holding

reports™**

The Liberal Party Government continued its inatiten to the public policy problems
associated with unmet need and institutional maltreatment. This only led to escalating
controversy and surging activistos agitat
election, on the 19 May 1979, the Victorian Supréoert found that St Nicholas

resident, Anne McDonald (Jan 196}, was competent to manage her affairs in legal

action initiated by Rosemary Crossley (1946 Crossley met McDonald while

working at St Nicholas as a ward assistdnin this same periodhe Agecontinued

to report strong criticism of the service syst€fh.

In response to these continual public policy challenges, Liberal Health Minister Bill
Borthwick (Nov. 1924 July 2001) requested in June 1979 that his department
implement a policy ofleinstitutionalisatiori*’ Progress prowkvery slow*®

Borthwick himself was personally committed to deinstitutionalisation, as was noted

later by his successors on both sides of parliament. The wider Liberal Party remained

143 Chief Secretary May 1978March 1976

144 Temby and Feigan, "notes and transcript of oral history interview, 21 May, Reservoir."

145 Rosemary Crossley and Anne McDonanie's coming ouRevised ed. (Ringwood, Victoria:

Penguin Books Australia Ltd., 1984), p. ix, Bruce Ford, "Foreword&ninie's coming ouied.

Rosemary Crossley and Anne McDonald @Riood, Victoria: Penguin Books Australia Ltd., 1984).

196 Judge, "Victorian ServicesCiting comments of Dr H&®ll reported in thé\genewspaper.

“william 6Bill 6 A. Borthwii Akil198%i ni ster of Heal th
148 JonesColony to CommunityRoper and Feigan, "notes of oral history Interview, 10 April,

Melbourne.",Rob Knowles in Victoria Legislative Council, "Hansard," pp. %88
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more concerned with the pragmatif retaining government, rather than with
principles of service delivery and the human rights of people with intellectual
disability. The difference between the policy sympathies of the Minister, and the
actual policy implemented by the government, waite evident'*® There was an
extremely slow implementation of the deinstitutionalisation policy. Premier Hamer
insisted that th&vans Reportould be implemented within existing frameworks.
While the decision to close St Nicholas Hospital was taken in tt@8firocess would
not start until 1984°° The implementation of real reforms would have to wait for the

election of a new ALP government in the 1980s.

149 Rob Knowles, amongst other Liberal Party members of parliament acknowledged the personal
commitment of BorthwickVictoria Legislative Council, "Hansard," p. 58Roper, his party political

opponent, who also acknowledged his contribution at the time, believed that Borthwick had different
ideas to his coll eagueRopaandFeigans'moiesof salhstorg r t ed by t
Interview, 10 April, Melbourne."

%0 Evans, "Report of the Victorian Premier's Committee (on Mental Retardation): blueptime for

1980's.", Temby, "The Victorian Committee on Mental Retardation: report to the Premier August

1977.", Errol Cocks and Mark Feigan, "notes and transcript of oral history interview, 23 November,
Melbourne," (2008).
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Chapter Three. Modernisation 1980986

GROWING DISABILITY RIGHTS AWARENESS

Severalnternational andbcal eventsduring 1980 highlighted how disability was a
continuingsocial and politicaissue. Internationally, the UN was publishing its first
draft of the World Program of Action Concerning Disabled Persons, which was itself
criticised by activists foits medical model basisThe World Health Organisation
published its new classification of disability, tiernational classification of
impairments, disabilities, and handicaf@his new system depadfrom the medical
modelof disability to incorpaate social contextIn the middle of the year, in

Winnipeg, Canada, at the World Congress of Rehabilitation International, a motion to

give people with disability decision making powers in the organisation was defeated
This defeat instigated the formatiof the key international negovernment
organi sation for representing peopie

More locally in Victoria, 26 March 1980 was the last day to apply for the new
position of Director, Mental Retdation Divison of the Health Commissiohis
position,filled by Errol Cocks, was a partial implementation of Bvans Report
Cocks had responsibility for administ
services, 6accordingi o6%bHecommunipated witc i pl e
Minister Borthwick before he took up his position because of the political
controversy surrounding McDonal dés wi
this situation, Cocks said t oictanansin 6 Wi
institutions at that time, the bureaucrats and politicians would have to be wondering,
who wi | | °dnoviag thenHealth Gomission responded to the increasing
difficulties in the political and administrative climate by appointing therkivig

! Driedger,The last civil rights movement: Disabled Peoples' Internationad?.

2 Errol Cocks, "Roadblocks to appropriate services for persons with an intellectual disability in
Australia,"Australia and New Zealand Journal of Developmental Disabilitiesho. 2 (1985): p. 77.

% DisabledPeoples' International. "A Voice of Our Own."Pnoceedings of the First World Congress
of Disabled Peoples' International November-3@ecember 4, 1981, Singapokd Kathleen S. Miller
and Linda M. Chadderdon. (Place Published: Disabled Peoplegidtiteral and University Centre for
International Rehabilitation, Michigan State University, USA, 1982),
www.dpa.org.sg/publication/other/VoiceMoice-of-Our-Own.htm.

* Public Service Board of Victoria, "Health Commission of Victoria Director, Mental Retardation
Division," Australian Journal of Developmental Disabiliti®sno. 1 (1980).

® Cocks and Fgan, "notes and transcript of oral history interview, 23 November, Melbourne."
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Party on Extended Care of Aged or Disabled Per8@he Commissiomvasrun bya
core group obureaucrats for many years during the long period of Litreaetly
government. Ban Stagoll (Aug. 1944 ), who worked within this bureaucracy,
found theCommission ran the administration of state affairs with insular arrogance
and little interference from the Ministéfle considered the 1960s and 1970s in

Victoria an Oer a AMileBartlovicknas e exsdpter, the p owe r

reputationofotheh eal t h mi ni sterés in the Bolte (p
Li ber al Governments was that the ministe:
wanted to | eave by lunch, s'dhehe could ge:

administrative system was not geared to peinallenged, and relied on its own

power to dismiss criticism.

From November 1980, the challesde the status quo escalated. The appointment of
Cocks signalled the possibility of change. Under its new director, the Mental Health
Division of the Healht Commission of Victoria published its position paper on mental
health legislatiorf. The publicationoA n ni e 8 s Cwhioh relajed Bea t
circumstances of McDonald and others at St Nicholas Hospital, exposed more people
to the dehumanising conditionmsstate institutions, although not all agreed that they
should be closedMcDonald explained the consequences of her segregation and

maltreatment at St Nicholas Hospital in this way.

To be imprisoned inside one's own body is dreadful. To be confired in

institution for the profoundly retarded does not crush you in the same way; it

just removes al/l hope é [you] had failed
expected of babies. You were expected to
title was 'human’; but thalid not entitle you to live like normal children. You

were totally outside the boundary which delineated the humarttace.

® Working Party on Extended Care of Aged or Disabled Persons, "Working Party on Extended Care of
Aged or Disabled Persons Final Report", Final Report edn.; Melbourne: Health Commission of
Victoria, 1982, atp. 7.

" Brian Stagoll and Mark Feigan, "Notes and transcript of oral history Interview, 13 June, North
Fitzroy," (unpublished, 2008).

8 John O'SullivanMental health and the lagSydney: Law Book Co, 1981), p. viii.

° Rosemary Crossley, "Postscript:,"Disabled ed. The Age (Melbourne: 1982).

1% Crossley and McDonaldynnie's coming oup. Viii.
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The resurgence in identifying and exposing institutional abuse was reinforced when

the Agereported allegations made by Prof. Rali¢ayes on 28 November. In his

capacity as a member of the Australian Law Reform Commission, Hayes told of
extensive human rights violtgpeésiofons i n som
institutionalcare facilities™* In December 198@Gfter this series of sgading issues

and controversiesjealth Minister Borthwick instigatean inquiry bythe Committee
Considering Rights and Protective Legislation for Intellectuddndicapped Persons

This inquiry would 6for'flhiswasteeMipmiopbes@dsS |
attempt to deal with the continual political controversy, symbolised by the problems at

St Nicholas Hospital®

The Victorian Council of Social Services (VCOSS) was important in nurturing the
growth of the Victorian disability rights movememichthe modernisation @arens
patriaejurisdiction. This organisation was the established peak body for the non
government welfare sector. In 1980, VCOSS oversaw the publicatMorudy,

Protection and Rights: A Discussion Papé¢he Role of the Publi€rusteewhich

urged that review of thBublic Trustee Aovas 61 ong overdued. Mon
reform of that Act grew? Seven years later, two of the authors of this study, John
Briton and Laural Childs, were to become senior staff of the Office. Rhondallgalb
was another important author of this review. She was a leading activist and
extensively involved in VCOSS and the growing disability rights movement. Galbally
had a critical leadership role in committees for the 1981 International Year of
Disabled Peple (IYDP), and a continuing role in public lit2The importance of
VCOSS in supporting the growing advocacy for change in the social and legal
treatment of people with disability was elsewhere evident. In August 1980 the
VCOSS projecPriorities for Acton in Welfare Law Reforhetermined the

1 Birnbauer, "Human rights violations in institutions alleged."

12 Minister's Committee Considering Rights and Protective Legislation for Intellectually Handicapped
Persons, "The protection of intellectually handicapped persons and the preservation of their rights: a
discussion paper"; Melbourne, 1981, at p. 2.

13 carney and Feigan, "notes of telephone oral history interview, 20 August."

14 John Briton et al.Money, protection and rights: a discussion pap#te role of the Public Trustee
(Collingwood, Victoria: VCOSS, 198, p. 2.

> Rhonda Galbally has since made numerous contributions to Victorian public life including being the
inaugural executive officer of VicHealth and as chairperson of the Disability Advisory Council of
Victoria.
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following two areas of law as priorities for Victoria Law Foundation funded projects:

6l aw affecting disabled peop’led; and 6mel

The preparation for the I'YDP, atigenthe conduct of & activities helped to builch
local disabilty rights movemenand supported the growth of continuing advocacy on
behalf ofpeople with disability. Well before the IYDR 1976, a group of people

with physical disability formed the Australian Physicallgndcapped Adults

(ALPHA) Club. This grougoined with others, including the National Federation of
Blind Citizens and the SpirBifida Association, to form the Council for Disabled
Persons Victoria in 1979. One of their early actions was to appoinBirhettfrom
ALPHA as their representative to the IYDP State Committee. The IYDP State
Committee, and its member bodies, attempted to influence public opinion through

education activities in schools and at public events such as Mddmba.

In April 1981, VCGCSS acted as auspice for funding from the Victoria Law

Foundation for the establishment of Disability Resources Centre (DRC), pending
longerterm funding from another sourt&This was a period of sustained activism in

Victoria by members of the self helpdsocial advocacy sector, supported by

VCOSS. The passing of tessociations Incorporations Act 19&ieant that

organisations could more easily incorporate and manageaffans as legal entities.

The Drector of VCOSS during this time, Hayden Raysmdabserved of this period

from 1981 to 1985 6the sheer energy and |
and consolidation of thesdife | p and advocacy movement 6.
Omore professigonakeramdnunestetedteanomwhdieach ¢

policy *debateso.

'8 victorian Council of Social Service, "Priorities for action in welfare law reform, a project submitted
to the Victoria Law Foundation," iAustralian Labor Party Victorian BrancfCollingwood: State
Library Victoria, , 1980).

73 Barnett and M Feigan, "Transcipt of short oral history interview, 7 October, Melbourne", 2008.
8 Hayden Raysmith, "[Correspondence to: Dr. R. Sharwood, Executive Director, Victoria Law
Foundation, Melbourne]," iAustralian Labor Party Victorian BrancfCarlton: State Library

Victoria, , 1981) A VCOSSDRC publicationprovided a local voice for many of the concerns being
raised through Victorian based sbHlp and advocacy groupéictorian disabled peoples' self help
groups and their friends and Victorian Council of Social Service, ltis.the streets: a book by and
for disabled peopléCollingwood, Victoria: Disability Resources Centi®81).

¥ Hayden Raysmith, "VCOSS 1985: a coming of age,Just Policy no. 49 (2006): p. 16.
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Also in April 1981, problems relating to disability, human rights, and law reform

were considered during a seminar and workshop held at Burwood State College. The
hosts were the Institute of Special Education. There was evabid focus on issues

relating to cognitive disabilit§? The attendance was large, with nearly-bomedred

named participants (plus presenters) who included Terry Carney, Rosemary Crossley,
Rhonda Galbally, Robert Hayes, and Alan Rassaby (Jan.i1986Rassaby and

Crossley were friends, radicalised and deeply committed to activism for people with
disability. As well as socialising with likminded others, they were working together

and using Rassabyodés |l egal trainManyg and Kk
others shared a similar passion and vidfon.

Later in the IYDP, the Second South Pacific Regional Conference on Mental

Retardation was held on 228 August in Melbourne. People with intellectual

disability were initially excluded from full partigation in the proceedings. Their

responséo not being considered equal partnges to force mattersén responsan

additional stream was added to the conferewtichb e c ame known as t he
St r &dhkppresented théode of Rightshey developeduring their conference

session to the Federal Minister for Social Security, Fred CHéneyhe middle of

their list of twentysix claims and stated rights was thight to have our rights

protected, to be prot@cted from violence

The IYDPwas only indirectly relevant to the later Victorian mental health reform of

the mid1980s, although it was a significant moment in the growth of the disability

2 Judge, "Victorian Services."

LR A Cummins and C Baxter (edsDisability, human rights and law reforBurwood Special
Education Series: Victoria College Press, Burwood, Victoria 1982a1pp. 102104.

2 Rassaby, "email response to questions from Mark Feigan received 29 January 2009."

2 ntellectually Disadvantaged Citizens of Australia and Bill Jack§tmStrand: Don't Think | Don't
Think (Melbourne: School of Art & Design, Preston Ihsté of Technology; Media Centre, La Trobe
University; and Open Channel, 1981).

*Intellectually Disadvantaged Citizens of Australia, “The voice of intellectually disadvantaged
citizens, code of rights, as presented to social security minister, Senator Chaney, Augu$tif®81",
Australian International Conference on Mental RetardlaMelbourne: School of Art & Design,
Preston Institute of Technology; Media Centre, La Trobe University; and Open Channel, 1981, T
Maxwell and D Mcintosh, "Rights and Intellectually Disadvantaged People", in Victorian disabled
peoples' self help groupsdtheir friends and Victorian Council of Social Service (edistd, the
streets: a book by and for disabled peojésability Resources Centre, Collingwood, Victoria, 1981.
% Intellectually Disadvantaged Citizens of Australia, "The voice of intallly disadvantaged
citizens, code of rights, as presented to social security minister, Senator Chaney, August 1981" (paper
presented at the First Australian International Conference on Mental Retardation Melbot#8e, 24
August 1981).
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rights movementThe IYDP State Committee reportech at it regar ded a
significantfa t 6 t o emer ge fr om ilegeatedamatepokt byt i e s .
the Australian Conucil of Social Servicesiisabled people amta hysterical group

of people makingemotonal demands on the community?o
disabilitywere6r eal i stic in their demands, and a
own a f°EladbethsHastingsnactivist with disabilityalsoinvolved in the

IYDP, wrote a discussion paper famothedYDP committee She discussed the

growing consciousness amgst people with disability of the necessity to analyse the
exclusionary impact of social, economic and political structures, rather than just to

accept these and psychologically adapt to them. She suggested mobilising around

such analysis, and séiklp,to gainstrength and power. Thgowercame from

people with disability constructing themselves as assertive consumers, at the centre of

services, rather t?han as o6égrateful recipi

The advocacy strategy of the disability rights movement highlightedompetence

of people with disability, and avoided issues associated with cognitive disability.

There was criticism from advocates for people with intellectual disability over their

lack of representation of disability during the IYDP. Prof. L McCregthie chair of

the IYDP National Committee of NeBovernment Organisations accepted that the

| YDP organising committees had &énot resp:t
mentally retardedd. He st at edinclinedo r eason:
towar ds t he physically handicappedd. These

lobbying by organisations with responsibility for people with intellectual disaBflity.

A deliberate strategy to play dovime capacityrelated support issues for people with
a coqnitive disability by those advocating independence was consistent with opinion

prepared for and published by the Human Rights Commission. According to this

% Original emphais. State Committee for the International Year of Disabled Persons (Dr Bruce Ford
Chairman), "Report,” (Melbourne: 1982jted inAustralian Council of Social Service et alhe
treatment of disabled persons in social security and taxationddwHuman Rights Commission, vol.
11, Occasional Paper (Canberra: Commonwealth Government Printer, 1986), p. 34.

%" Elizabeth HastingsThe sekhelp movement of disabled people in Australia Discussion Paper
(Canberra: International Year of Disabled Persons Committee efjeernment Organisations,
1981).Cited in:Australian Council of Social Service et dlhe treatment of disabled persons in social
security and taxation layp. 29.

%8| McCreedie, "Official Opening of Ghference, Professor L. McCreedie, Chairman, The IYDP
National Committee of No&overnment Organisations " @onference proceedings of the Second
South Pacific Regional Conference on Mental Retardgfibeibourne: Australian Association for the
Mentally Retarded, 1981).
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account of the independent living movemént major organised element of the
disability rights movenentd i t s princi ples were 06in tota
esteemed value of self reliance and also have an affinity with the traditional non

interventionist wigffues of the civil right

| prefer the first explanatiomgnorance. The needs ofqude with cognitive disability

were simply not present in the minds of people involved in the independent living
movement. This movement was dominated by people with physical and sensory

di sabilities. By September 1982t 06t hi s mo:
according to Trevor Parmenteditor ofthe Australia and New Zealand Journal of
Developmental Disabilite¥ The écommunity adjustmentd p

intellectual disability remained a problematic and sensitive public policy ¥sue.

Theemergence of a growing group of aged people with cognitive impairment, due to
conditions such as dementia, was another sensitive social issue. As life spans
increased, ageingelated conditions such as dementia were becoming more widely
experienced. Publiconcern grevovermore frequent reports of the abuse,

exploitation and neglect of frail aged peofi@heir needs were ignored by the

current guardianship arrangemetitSocial institutions were struggling to deal with

the legal issues being raislkeg anageing populationThe National Research Institute
for Gerontology and Geriatric Medicine s
project. It proposed research into five practice areas, including the legal issues of
power of attorney and the publizstee (guardianshipf.in 1981, he Victorian ALP
launchedl'he Plight of the Elderlya policy statement which promised the vigorous

29 Australian Council of Social Service et dlhe treatment of disabled persons in social security and
taxation law p. 30.

%0 Trevor Parmenter, "Book Reviews: deinstitutionalization and community adjustment of mentally
retarded people Australia and New Zealand Journal of Developmental DisabilBigso. 3 (1982).

31 Robert H. Bruininks et al., ed®ginstitutionalization and community adjustment of mentally
retarded gople(American Association On Mental Deficiency, 1981), Parmenter, "Book Reviews:
deinstitutionalization and community adjustment of mentally retarded people."

%2 Office of the Public Advocate, "Annual report of the Office of the Public Advdcatthe year

ended 30 June 1987," (Carlton: Office of the Public Advocate, 1987).

% Carney and TaifThe adult guardianship experiment: tribunals and popular jusgicd 1.
WolfensbergerA balan@d multtcomponent advocacy/protection schema27, Hayes, "Out of the
frying pan- making deinstitutionalisation work," p. 188.

% The other areas related to social security, welfare, funding and employment.

D.M. Prinsley, "[National Research Institute For Gerontology and Geriatric Medicine; Application to:
The Myer Foundation and The Sidney Myer Charity Trust; For a research Project: Rights of the
Elderly]," in Australian Labor Party Victorian BrancfCalton: State Library Victoria, 1980).
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prosecution of people taking a@®thsntage o
policy was triggered by Party membesoncerns, raised in motions to the State

Executive dating back to December 1969

The growing activism and public concern over a wide range of social issues
contributed to the defeat of Liberal Governments at state and federal elections held in
the early 180s. After April 1982 in Victoria, and March 1983 in Australia, disability
advocates and activists had to adjust to working in the context of newly elected
reforming ALP governments. The new Vict ol
I mpr ov e Viadytoblife theougld sociagpelicy and administrative reform.

The pressure for reform of social welfare services tuibugh the continual

questioning of institutional conditions and awareness of the difficulties for people

with disability, including peple with mental illness and the fraitjed.*’ The

reforming zeal was buttressed by the ALP Health and Welfare Policy Committee,
which had a key role in driving and monitoring the implementation of mental health

reform.

The ALP had been preparing for gmmment for many years and had a significant
reform agenda. The new Health Minister R
interest in, people with disability had been longstanding. He noted a consistent policy
interest in these matters since the @ffof his predecessor, Valentine Doube, the ALP

Health Minister in the mid950s* The ALP launched a policy booklete t 6 s b e

Human which call ed for a 6fresh approach t
this, in late 1969, the state executive ofVWetorian ALP wrote to their federal
counterparts asking them to |l ook into is:
infirmd. This action oc c-iNunawadingbrancht he mot i
whose members were concerned about the potential for exiploitgand other

issues’® After having further developed its processes and social policy, in March

1982 the new Victorian ALP State Gover nmi

% Australian Labor Party Victorian Branch, "The plight of the elderly Airstralian Labor Party,
Victorian Branch(Melbourne: State Library Victoria, 1981), p. 4.

%W.H Hartley, "[Correspondence to Mr. Mick Young, Federal Secretarypustralian Labor Party
Victorian Branch(Carlton: State Library Victoria, , 1969).

" Ben Bodna believed | should thoroughly examine the origins dbffiee for these reasonBodna
and Feigan, "Tramrsipt and notes of oral history interview, 1 September, Glen Iris."

% Roper and Feigan, "notes of oral history Interview, 10 April, Melbourne."

% Hartley, "[Correspondence to Mr. Mick Young, Federal Secretary]".
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desirability of normalisationd. Tle nor m;

Victorian public policy*®

Raysmith, as part of his r el980ssawthd VCOSS«

Di sability Resources Centre as influenti

provisions for i nt é&iTHisevastnosa. The golicdvias ab | e d
largely determined througtfficial inquiries andelated contributios. This occurred
before the Disability Resources Centre was able to develop its own integrity as an
organisation. Galbally although did have a large involvement im#rgal health

reform. She was one of the regular contributors to the ALP Health and Welfare Policy

Committee'?

The Health and Welfare Policy Committee was the clearing house and policy debate
forum for consideration of welfare issues by the ALP. It e&gral to the

development of the social policy and law reform introduced to parliament when the
ALP achieved governmefit Although the detailed policy and legislation was largely
determined through the processes and report of formal inquiries, it was this
committee that provided the internal oversight, momentum and mandate for the ALP
to act in government. The committee had a large regular attendance during the period
1983 to late 1985 of about twenty members, with regulars including: health services
administrator and researcher, David Legge; Htgmployees Federation No. 2

union official, Michael Leighton; state health and community services ministers,
Caroline Hogg, Tom Roper, Kay Setches, and Pauline Toner; activists, Terry Carney,

Rhonda Galbally, Ason McClelland, Brian Stagoll, and Ethel Temby; and senators,

P

Ol ive Zakharov (Ethel Té&Mands osi $ther x oami

members were dynamic, motivated and higtltilled academicgoliticians,

professionals, leaders and advocates

“0 Australian Labor Party Victorian Branch, "ALP Education Policy Details BB 87/02Augtralian
Labor Party Victorian Brancl{Carlton: State lbrary Victoria, , 1982), p. 29.

“! Raysmith, "VCOSS 19885: a coming of age," pp. 16

“2Roper and Feigan, "notes of oral history Interview, 10 Apté]bourne.", Health and Welfare

Policy Committee, "Minutes of meetings, 1984," in Australian Labor Party, Victorian Branch
(Melbourne: State Library Victoria, 198D).

“3 Carney and Feigan, "notes of telephoral bistory interview, 20 August", Roper and Feigan, "notes
of oral history Interview, 10 April, Melbourne", Stagoll and Feigan, "Notes and transcript of oral
history Interview, 13 June, North Fitzroy".

4 Health and Welfare Policy Committé&inutes of meetings, 19889."
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On 7 August 1983, the Health and Welfare Policy Committee hosted a policy

assembly for Party Memberé:Me nt a | R e t Rolicdfarthe Buturd@ Tha L P
presenters, and their paperds titles, ar
attended byver onehundred ALP members, the Health and Welfare Policy
Committee and Minister Roper got tfie Parf
Crossley moved the first motion at the conclusion of the assembly, calling for more

funding for the Mental Retdation Division. The fourth and final motion, supported

by Temby, calling for the removal of the Division from the Health Commission was

lost*6

Importantly, this committee also provided a forum where the policy interests and
differences of ALP members glol be debated and mediated. The Committee had
representation from both community activists and the relevant union. Representation

by theHospital Employees' Federation of Australia, Victorian No. 2 Brghi&F),

which covered t he mditatibnial sesvicestrdflectedgttoeyv e r n me n |
important ties of the ALP to its industrial wing. There were clear divisions within the
committee relating to the control, funding, models, and deinstitutionalisation of the

service sector at their meeting of 4 Octob@33.

“5 Roper and Feigan, "notes of oral history Interview, 10 April, Melbourne."

“6 Australian Labor Party Victorian Branch Health & Welfare Committee et al., "Motions arising from
Health & Welfare Policy Assembly, "Mental retardation: ALP policy for the future”, held at ALP head
office on Sunday, 7th August, 1983,"Australian Labor Party, Victorian BrancfMelbourne: State
Library Victoria, 1983).
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Table 3.1Mental Retardation: ALP Policy for the Future Policy Assembly

Presenter Role Short paper title
. _ o Services for persons with
Errol Director, Mental Retardation Division o
o o mental retardation in
Cocks Health Commission of Victoria a7
Victoria.
State Secretary, .
Peter ' _ Mental Retardation: ALP
Hospital Employees' Federation of . 48
Bruce T policy for the future:
Australia, Victorian No. 2 Branch
Ethel _ _ Service needs of parents a
STAR Executive Officer o 49
Temby their children
John Mental Retardation Division
_ o Statement?
Annison Staff Association
Ken Commonwealth Department of Socig Services for intellectually
Horsham Security disadvantaged peopieé.
_ Some views from the
Geoff Kew Cottages & St Nicholas Parents
o voluntarysector on the
Welchman Association .
needs to be considerad.
Reinforce Member Reinforce speect

“"Errol Cocks, "Services for persons with mental retardation in Victoria: talk given to A.L.P. Health
and Wdfare Committee Policy Assembly7th August 1983," ilustralian Labor Party, Victorian
Branch(Melbourne: State Library Victoria, 1983).

“8 peter. Bruce, "Mental retamtion: ALP policy for the future: address by Peter Bruce, State Secretary,
Hospital Employees' Federation of Australia, Victorian No. 2 BranchAustralian Labor Party,

Victorian Branch(Melbourne: State Library Victoria, 1983).

“9 Ethel Temby, "Health and Welfare Policy Committee Assembly: service needs of parents and their
children," inAustralian Labor Party, Victorian BrancfMelbourne: State Library Victoria, 1983).

% Jchn E. Annison, "Mental Retardation Division Staff Association statement to the A.L.P. Health and
Welfare policy assembly, Melbourne, 7th August, 1983 Australian Labor Party, Victorian Branch
(Melbourne: State Library Victoria, 1983).

®1 Ken Horsham, "Services for intellectually disadvantaged people: paper to be presented by Mr Ken
Horsham," inAustralian Labor Party, Victorian BrancfMelbourne: State Library Victoria, 1983).

*2 Geoff Welchman, "Somviews from the voluntary sector on the needs to be considered in the
intellectually handicapped field," idustralian Labor Party, Victorian Branc{Melbourne: State

Library Victoria, 1983).

%3 Reinforce, "Reinforce speach to the A.L.P. policy forum on mentidation," inAustralian Labor
Party, Victorian Branci{Melbourne: State Library Victoria, 1983).

63



Leighton, a representative of the HEF, explained to the committee members,

presumably in response to a question about work practices, that problems arising

from deinstitutionalisei on wer e based in funding al on
Rul esd6, which determined union coverage,
by the union and the Government. He stated as fact that it was outside the prerogative

of the committee to camder work practice issue8nother committee member
emphasised that o6éwe as a Party do not i nf
Carney was not present at this meeting but Stagoll and Temby were both present, and
were putting strong countervailing view' Stagoll was arguing for working towards

the 6absolute needd for deinstitutionali
of a 6t akeowieré bdyu emetdoi caondost h(er pol i cy of
service system administration. Sheaw concerned by what this

ot her problems of [the] mentally retarde:

A subcommittee was formed to resolve the policy different&he subcommittee

produceda government White Paper, which flagged the direction of the law reform

procssf or the o6rights of i nfleNoVvemiet 198titHey di s
first stated key policy objective of the ALP draft social welfare policy statement
became to 6further develop a comprehensi

cared.

The ALP adopted the Social Welfare Policy framework developed by this committee

at its October 1985 Conference. This framework was based on two principles relating

to health and ill health. The policy firstly stated that individuals should be supported

in their environment to develop and use their personal abilities to their maximum

potential. Secondly, individuals should be able to make a contribution to their

community and society. These principles were to be realised through administrative

and other meases. Mentahealthh aw and 6 ment al retardati ol

reformed so that there would be 6dmost ap|

¥ Recorded as Staggall and Themby in the minutes.

%5 Minutes of the Health and Welfare Policy Committee Held on Tuesli@ctbber, 1983Healh
and Welfare Policy Committee, "Minutes of meetings, 1984

*6 Thomas William Roper, "Services to Assist Intelledyalisabled Victorians," ed. Minister of
Health Victoria (Melbourne: Government Printer Melbourne, 1984).

*" Australian Labor Party Victorian Branch, "Draft Policy InitiativieSlovember 1984, Draft Policy
StatementsNovember 1984, No 5. PortfolidCommunity Welfare Services", Ibid., 1984.
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This would be complemented by 6afiThmdapt al
policy reflectedthe major elementsf the legislative package alreapyt before

parliamentearlier that year in May.

This policy, and the legislative Bills, confirmed the passing of institutionalisation as
the foundation of disability public policy. This new understandihdisability was
reached in a broadllgased climate of challenge to the way people with people with
disability and mental illness were treated. The climate for this process of disability
policy reform conducted within the ALP Policy Committee; in peakd®ednd
advocacy organisations; and in government, after two ALP victories, was driven by

dedicated and persistent activism.

The activists were motivated by notions of equality and community responsibility,

rather than political dogma. Much of this aitiw starting in the 1970s was based in

Mel bournedés inner suburbs of Fitzroy and
were housed VCOSS, the Brotherhood of St Laurence, progressivE tmaatils

the Melville Community Mental HealtiClinic, and othernnovative social and

community servicesl'he Brotherhood of St Laurence, an influential charitable

organisation with its headquarters in Fitzroy, helped to build activistemions in

the local community® How the disability policy reform unfolded in \iria was

deeply affected bthe community based activism and personal associations that
developed in this locale.

Fitzroy was a laboratory for social change, grown through opposition to government
decisions over public housing and freeway construéiéts was suggested by
Trowbridge, this locallybased association and activism was forged within a milieu of
university graduates concerned with issues relating to the reform of their own
professional practices including: law; social work; medicine and pyghRassaby,

like many of the other activists of this time, was a Fitzroy resident. They saw their
professional roles as connected to broader public policy issues of poverty and

%8 Australian Labor Party Victorian Branch, "Heaithd welfare policy (as endorsed by the October
1985 Conference)," iAustralian Labor Party Victorian BranctCarlton: State Library Victoria, ,
1985).

% Colin Holden and Richard Trembatbivine discontent. The Brotherhood of St Laurence: a history
(North Melboune: Australian Scholarly Publishing, 2008).

% Stagoll and Feigan, "Notes and transcript of oral history Interview, 13 June, North Fitzroy."
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political participatior®* Living nearby and associating with one anothdpée create

a positive activist spirit that they could bring about positive ch&h§emebecame

involved in politics at the Fitzroy Town Hall council level. The local branch of the

ALP included several people who were particularly influential indlesants,

amongst them, Stagahd Carney, whose involvement then extended to the ALP

Health and Welfare Policy Committee. According to Stagoll, the people involved

were mostly concerned with the practical issues of discovering solutions to particular
public plicy problems and opposing the state power of the arrogant Bolte and Hamer

Li ber al governments. There wasnot a ful )
philosophical framework within the ALP Branch beyond an inchoate vulgar

Marxism®3

Stagoll had worketh the mental health system in the USA and been directly exposed

to the reforms there associated with the least restrictive alternative. He came back in

the early 1980s very influenced by the mental health system reforms being

championed by Rosalynn Carte and t he Presidentés Commi't
which had begun in early 1977.The Federal ALP Whitlam Government funded the
implementation of these innovative ideas through funding for Community Mental

Health Centres. The Melville Clinic was estabéidhn Brunswick, against the wishes

of the Victorian Mental Health Authority’. Minister Roper benefitted from seeing the
practical demonstration of these community treatment approaches in his own

electorate.

The social activistgwolved with the ALP Hedlh and Welfare Policy Committee
came from a variety of backgrounds. Alison McClelland, who worked with the
Brotherhoodbf St Laurencewas initially a representative of VCOSS on the Health

and Welfare Committeavith an interest in promoting a strong arffietive non

®1 |bid, Trowbridge, "Disability and productive employment: a prediction of failure and a proposal for
change.", Rob Watts and Mark Feigan, "notes from oral history interview, 28 August, Melbourne,"
(2008).

%2 Rassaby, "email response to questions from Mark Feigan received 29 January 2009.", Alan Rassaby,
"email response to questiofitem Mark Feigan received 17 August 2010," (unpublished, 2010).

83 stagoll and Feigan, "Notes and transcript of oral history Interview, 13 Juné, Rtioy."

® For an overview of the role played Bpsalynn Carter se&he National First Ladies Library, "First
Lady Biograply: Rosalynn Carter," The National First Ladies Library,
http://lwww.firstladies.org/biographies/firstladies.aspx?biographyAd0essed 3 February 2009.

% Stagoll and Feigan, "Notes and transcript of oral history Interview, 13 June, North Fitzroy.", Roper
and Feigan, "notes of oral history Interview, 10 April, Melbourne."
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government sector. Temby, herself a teacher although born before World War Two,
has told me how her values were heavil

underdog. This is often thought of as being a general Australian trait; aittng w

y

tolerance, which Temby found in her mot hi

behaviour?® For Roper, the issues were largely a matter of social improvement
through legal and administrative reform of a poorly functioning and outdated service
system. It was ab a matter of avoiding further service andialotysfunctionHe
witnessedhis overseas where many people had been deinstitutionalised to

homelessness in the stretfs.

The ALP6s union |inks remained i mmgyrtant

concerns and outlook however had been broadened through the impact of 1970s

social activism. A few of these activists strengduahiheir involvement during the

1980s through the Party mechanisms and reform spirit, and the processes of the new

and recefive ALP Government. This political momentum enabled the passage of

laws that would better include and protect people with disability. The result was that

Stagoll was able to say to the Health and Welfare Policy Committee on 26 November

1985 thayedmstehe2ihree mental heddth

INQUIRIES INTO THE LAW
The legislative reform of 1986 was a product of the problematisation of disability

public policy through the social and political processes | have described.ajhe w
intellectual disability and mental iliness should be thought about and treated had
changed. This change had consequences
and education systems. These consequences were investigated and reported by a

series ofgovernment committees of inquiries. Four such inquiries were held in

Victoria between December 1980 and February 1984. The concerns of these inquiries

had been foreshadowed by the 1&Xans Reporblueprint. These committees, in

f

bi l

O |

order of establishment,wee of fi ci ally named: Ministero

Rights and Protective Legislation for Intellectually Handicapped Persons;

% Temby and Feigan, "notes and transcript of oral histagrview, 21 May, Reservoir."
®” Roper and Feigan, "notes of oral history Interview, 10 April, Melbourne."
% Health and Welfare Policy Committee, "Minutesnaéetings, 19849."
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Consultative Council on Review of Mental Health Legislation; Consultative Council

on Review of Mental Health Legislation; Mingstal Review of Educational Services

for the Disabled; and Committee on a Legislative Framework for Services to

Intellectually Disabled Persons. Table ¥i2torian government inquiries 19784

outlines some further details of these inquiries.

Table 3.2Victorian government inquiries 19784

Start . . Report
Date Committee Chair Reported to Date
December Victorian Commlttge N Jack Liberal Premier August
Mental Retardation.
1974 Evans Hamer 1977
Evans Report
Mi ni ster 0s
Considering Ripts and ALP Health
Decembel| Protective Legislation fof Errol Minister Roper | December
1980 Intellectually Cocks (instigated by 1982
Handicapped Persons. Borthwick)
Cocks Report
January Consultat|ve Council on David Liberal Health December
Review of Mental Health - .
1981 . Myers | Minister Borthwick 1981
Legislation.Myers Report|
August E'i'jrgz:gr% ziz\:ﬁc\?égffor Kevin ALP Education | February
1982 i Collins | Mminister Fordham | 1984
the Disabled.
Committee on a
Legislative Framework
June for Services to John ALP Health February
1983 Intellectually Disabled | Rimmer Minister Roper 1984
PersonsRimmer Report

The first two of the 1980s inquiries were instigated by Health Minister Borthwick of
the Liberal Hamer Government. He only received the report of thugrininto mental
health legislation, thyer Reportwhich was entirely produced during 1981. The

other 1980s inquiry reports were provided to Ministers of the new ALP Cain Labor
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Government, elected in April 1982néxtconsider these inquiries in order

establishment.

TheReportoftheMi ni st er 6s Commi ttee on Rights an
Intellectually Handicapped Persofed directly to the creation of the OfficEhe

reportproposed legislation with provisions for a Guardianship Tribandla Public

Advocate It is oftenreferred to as th€ocks Reportafter its chairperson Errol

Cocks®® This was the first disability public policy reform work to commence after the

initial Evans Reporf® The priority given to thesgarens patriaend rigtis issues

was consistent with Car neyReportbnithedadw r e c o mi
He considezdlaw reform necessary to enable a policy goal of normalisation.

Minister Borthwick instigated this inquiry into legislative rights and protection for

people with intellectual disability as social disquiet over institutional abuse

heightened. The impetus for deinstitutionalisation had been strengthened by the

Evans Reportand activism continued to grof.

The final report was provided to Roper, the rid@alth Minister of the ALP Cain

government, as the committee sat from December 1980 until December 1982. The
committee was chaired by Cocks, as Director oiMleatal Retardation Division. Its

members included Carney, TeménydDoug Pentland of Reinforc€. The actual

author of the report, wi’tWhiledembycontireiedh and 6 .
her strong advocacy for deinstitutionalisation, arising from her connections with the

North American deinstitutionalisation movement, some other members of the

committee were ambivaleft.

The legal issues previously outlined by Carney were still major public policy
problems. As Cocks explained to me, it was originally intended that the committee

would also examine legislation for intellectual disability serwidéne initial wide

%9 Minister's Committee Considering Rights and Protective Legislation for Intellgckendicapped
Persons, "Report of the Minister's Committee on Rights and Protective Legislation for Intellectually
Handicapped Persons.": Section F

0 Also sometimes referred to as Beardianship Reportbid.

"L Carney, "Enquiry into mental retardation, report on the law."

2 Cocks and Feigan, "notes and transcript of oral history interview, 23 November, Melbourne."

3 Minister's Committee Considering Rights and Protective Legislation for Intellectually Handicapped
Persons, "Report of the Minister's Committee on Rights and Protective Legislation for Intellectually
Handicapped Persons."

" Rassaby, "email response to questions from Mark Feigan received 29 January 2009."

"5 Cocks and Feigan, "notes and transcript of oral histaeyview, 23 November, Melbourne."
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scope of the inquiry had been set by Jack Evans, who had become a Commissioner of
the Health Commission of Victorid After their consideration of the different law

reform problems the committee decided they would concentrate on adult

guardianship. The recent establishment of the Health Commission had disrupted the
structural context for disability services. For this reason, and because of the pressing
issuesaffecting people with cognitive disabilitthe committee narrowed its focus.

The committee was concerned about mechanisms for addressing the needs of people
who had limited decision making capacity. Its members were aware that
deinstitutionalisation had been underway in Victoria for some time, without the

availability of properly povided support in the communifyThey saw their
principal task as reforming Victoriabs g
preoccupation with control over the financial affairs of persomgiardianship
arrangementswhich came from its Englisiaw heritage. Their focus was the issues
associated with guardianship of the persather than their propertyg bring about
substanti al i mprovements in Onh®outaf f ect ed

Australia had moved substantially in thiseditionat this time in Australid®

Because of its impact, Rassalegarded his work on guardianship for this cattes

as his best, in a distinguished career in public administration and corporafd law

that time he was a 06 \yihvbleed is thecactigis miliea.i s ci p |
He saw the proposals as an instrument of social change which would help society
intelligently and adaptively respond to people with intellectual disaBflity.

The Committee floated their central ideas in their disoasgaper of October 1981.

These were very influenced by Rassabyo6s |

® The Health Commission Act 19%¥as proclaimed in 1978 and its first Head, Dr Gad Trevaks was
appointed early that year. The Ment al Heal t h Divi
def i ci ency ideterEducaioa Bepartmedt.Gs Judge, "Notes and News: Victorian

Health Commission,Australian Journal of Mental Retardatid® no. 3 (1978).

The Healbh Commission itself was established as the result of an inquiry: the Committee of Inquiry
into Hospital and Health Services in Victoria ( 8yme RepoytMinisterial Committee on a

Legislative Framework for Services to Intellectually Disabled Persons "Report of the Committee on a
Legislative Framework for Services to Intellectually Disabled Persons "; Melbourne: Minister of
Health, 1984, at p. 225.

""Cocks and Feigan, "notes and transcript of oral history interview, 23 November, Melbourne."
Cocks, "Presentation by supporters.”

8 Minister's Committee Considering Rights and Protective Legislation for Intellectually Handicapped
Persons, "The protection of intedteially handicapped persons and the preservation of their rights," pp.
2,3.

" Rassaby, "email response to questions from Mark Feigan received 29 January 2009."
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guardianship and ombudsman offices. He had investigated more than ity

State and Canadian provincial ficelgal syst
Representativedo role i n*Heamduatadthtewan men:
research, just prior to coming to Victoria, as a research assistant at the University of

New South Wales for Robert and Susan Hayes. They were preparing their excellent
bookMental Retardation: Law, Policy and Administratiavhile somewhat

unacknowledged, he produced their chapter on guardiafisBarney has pointed

out the fragility of the chain of events that led to Rassaby becoming available to work

in Victoria with the @cks Committee on this landmark law reform. He had left NSW
equipped with current expert knowledge having just conducted this timely

investigation of guardianship and protection mo8eRassaby remembered that

there was a lot of academic research intadjaaship at the tim&®®Rassabyo6s i de

were very compatible with those previously articulated irBbens Report

The discussion paper canvassed the role of a new specialised government functionary,
the Public Guardian, who would act as a guardiaasifresort* They also proposed

a more ombudsmalike monitoring role to be known as the Official Representative.

This separate role was needed because guardianship was not always in the interests of
the person. The Official Representative would pursueptaints, give advice, and
undertake investigations to address problems arising from guardianship. The role
would also have the power to investigate discrimination impacting upon people with
6devel opmental disabil ity ®facommisdioneaforr e s p o |
equal opportunity. The Official Representative would be a resource for people with
intellectual disability and their families, through information and advice about
guardianship. Additional functions, beyond guardianship matters,alsere

entertained. They proposed such functions as researching, assisting and coordinating

the development of neaommunity services, including citizen advocacy

8 Carney and Feigan, "notes of telephone oral history interview, 20 August.”, Rassaby, "email
response to questions from Mark Feigan received 29 January 2009."

8 Hayes and Hayes/ental retardation: law, policy and administratioderemy Ward, who has had a
long and influential involvement in disability advocacy, (p. 92) writing a fewsya#ier its publication
found t hi s b o oJerentydVvard, A poirg of ciew[CitizennAtivocacy: its legal
context,"Australia and New Zealand Journal of Develamtal Disabilitiesl2, no. 2 (1986).

8 Carney and Feigan, "notes of telephone oral history interview, 20 August."

8 Rassaby, "mail response to questions from Mark Feigan received 29 January 2009."

8 Minister's Committee Considering Rights and Protective Legislation for Intellectually Handicapped
Persons, "The protection of intellectuallgridicapped persons and the preservation of their rights,” p.
30.
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programmes. In addition, ti@fficial Representativevould provide independent
advice to the Miister. The Committee also emphasised that the Official

Representative must be accessible to the public and have a high public®profile.

The Committee refined their ideas after the consultation process. The final report was
not highly contentious. They dieled upon a combined role of Public Advocate to
exercise the full range of public guardian and official representative functions. They
proposed generic legislation, with provisions for the wider group of people with

cognitive impairments, rather than aegorical limitation to intellectual disabilify.

The principles fundamental to the proposed legislation were: the least restrictive form

of protection; a fair hearing; presumption of competence; the incompatibility of

service delivery functions and peation of rights; an accessible service; and generic
legislationThe major recommendations of the final report were: the establishment of

a Guardianship Tribunal with power to appoint limited and plenary guardians and/or
estate administrators, whenneetbed O6devel opmentally disabl
Office of Public Advocate.

The Public Advocate would be empowered t
advocate for developmentally disabled pe:
t he t erpmedndteavieldoi sabilityé, defined as 0a
intellectu¥l functioningbd.

For the guardianship tribunal the committee recommended tieegber Divisions,

with a lawyer as chairperson. Tribunal hearings would generally be informaal

ocoffee table atmosphered. Temby was str
should be 6anyone but a |l egally trained |

informality.28 The committee further suggested the tribunal role should include an

cacetifmwct finding natured, when seeking o
the personé6és circumstances. This role wol
% bid., pp. 378.

%5806, "Summary Of The Report Of The Ministerds Cc
Legislation For Intellectually Handicapped Persons.,” (Melbourne: MinigtHealth Victoria, 1982).

87 |hi

Ibid., pp. 23.

8 Temby and Feigan, "notes and transcript of oral history interview, 21 May, Reservoir."
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the Office. Another function which would instead be given to the Office was the

0l nf or mMadviiosory Serviced which would helop
placed strict limits on who could make an application for guardianship or

administration; the committee suggested that anyone should be able to make an
application. They alsosawaeol f or advocacy in t-he procee
| awyerd preferred and stressed the need |
proceedings. For urgent cases the committee considered that the tribunal should

appoint itself as guardian through an emergdrearing. The committee, while

noting the value of professional opinions, and that in NSW guardianship applications
needed to be accompanied by two certificates from medical practitioners,

recommended against a compulsory requirement for this type oheeid€he

committee also recommended that hearings be open to anyone (including the media,

with a prohibition on the publication of any identifying information), unless it was

not in the best interest of the person who was the subject of the applicagon. Th

committee recommended that all costs associated with hearings, including legal fees,
6should be bdérne by the Stated.

The reportds recommendations and principl
|l egi sl ation. On the whol edationsavere ultimdtelyt he c
enacted as th@uardianship and Administration Board Act 1986sely followed

their proposaf?®

The Consultative Council on Review of Mental Health Legislatimually referred to

as theMyers Reporsat from January to Decembd&8ll. Because their inquiry lasted
less than ongear their report was presented to Minister Borthwick before he left
office, and before the Cocks Report was finalised. This report outlined the basis for
theMental Health Act 1986

8 Minister's Committee Considering Rights and Protective Legislation for Intellectually Handicapped
Persons, " Report Of THghts Ahd ProtectiveeledgiskatiolCFrmmmi t t ee On |
Intellectually Handicapped Persons (Summary),” pf. 4

% Thomas William Roper, "Guardianship and Administration Board Bill Second Reading Speech," in

Victoria, Legislative Assembly, Parliamentary Debates (Hans@i@)bourne: Government Printer,

1985c), p. 939.
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The committee extensilyereviewed the existing legislative framework and
considered issues of inspection (Official Visitors) and guardiari$Aith e Co un ¢
conclusion on the Official Visitors scheme was that it should be aboliéfiée:.
commi tteebs st thdeenp htalsd sbalni dfegtilsdtatd o

i1 6

n é

progressively to change, from custody to care as more is understood about the causes

and treat ment of ment al il l nesséo.

On guardianship, they took the view t
guardianshipnight replace or supplement the admission of patients to gazetted
psychiatric institutionsoé. After revi
about guardianship they reviewed the
guar di ans hi p epgendénhAelultpActil@’6 and theDguardianship
provisions of the South Australidviental Health Act 1976L 9 7 Théy outlined
principles consistent with those later fully developed inGbeks Report®

The Ministerial Review ofEducational Services for ¢hDisabledwas commissioned

by the newALP Minister for Education, Robert Fordham, and had a different context
and conceptual framework to the other committees. It was chaired by Kevin Collins
and ran from August 1982 to February 1984. Because it didawetdndirect impact

on the creation of the Office | will not further explore or analyse its workings after

this brief outline.

This report was framed around integration rather than normalisatifocussed on
schools and schoolingpy many wayst emplbyed a more sophisticated approatihe
report usedhe latest World Health Organisation conceptual framework of

Oi mpairment, disability and handicapéb

s t r u c’tThis déffsrénce in approach might have been dueait po the input of

I David. M. Myers, Deidréitzgerald, and J.R.B. Ball, "Report of the Consultative Council on Review
of Mental Health Legislation," (Melbourne: The Consultative Council on Review of Mental Health
Legislation, 1981), pp. 189, 6G71.

92 Ministerial Committee on a Legislative Framework for Services to Intellectually Disabled Persons
"Report of the Committee on a Legislative Framework for Services to Intellectually Disabled Persons
" p. 207.

% Myers, Fitzgerald, and Ball, "Report of the Consultative CéunmcReview of Mental Health
Legislation,” pp. 6661.

% Ministerial Review of Educational Services for the Disabled, "Integratidfidtorian education:

report of the Ministerial Review of Educational Services for the Disabled,” (Melbourne: 1984).
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its senior writer and sociologist Dr. Gillian Fulcher, who magthercontributions
in the field of disability studies. It may also indicate that the previous committees,
due to their membership composition, were more constraindtelypedical model

of disability.

The Committee on a Legislative Framework for Services to Intellectually Disabled
Personschaired by John Rimmer, dadm June 1983 to February 198dwas

commissioned by Roper, the new ALP Health Minister. This wasdmmaining

public policy work originally to be undertaken by the committee chaired by Cocks.

This committee commenced its report by ni
than six major government reports on services to intellectually disabled peagle we

publ i shed ThesesiRreprtsalamph éasi sed 6t he need f
| egi sl ation to be thoroughly revised. Thi

rat her t han an anachronisti c, sickness"

reform to date had been slow and was mostly framed around outmoded notions of

protection, rather thaenabling individuals to access good quality services.

TheRimmer @mmittee proposed thirteen rigitased principles for incorporation

into law as the basfor intellectual disability services. The key principles for

intellectual disability services, in summary, were: all people are of equal worth

(access rights); every person has a capacity for development and a right to
developmental opportunities; neeate best met when the conditions of their

everyday life are the same as, or as close as possible to norms and patterns which are
valued in the general community (the normalisation principle); and when restriction

on rights or opportunities is necessahg means chosen should be the least

restrictive of the available alternativs.

Together, the Myers, Cocks and Rimmer committees determined the direction and

substance of the subsequent mental health law reform.

% Ministerial Committee on a Legislative Framework for Services to Intellectually DisablechBerso
"Report of the Committee on a Legislative Framework for Services to Intellectually Disabled Persons
" pp. iv,1.

% bid., atp. 14.
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EQUALITY FOR PEOPLE WITH DISABILITY
While these government inquiries were taking place during the-2a®y8 0 s, act i v i

views on the equality of people with disability, over their difference, gained greater
purchase in the bureaucracy, political parties and broader community. For some time
In Victoria, people with intellectual disability and severe mental iliness had been
excluded from being treated as equal$hough they had formal equalitg
Victoriads | iberal democenanasgeasthemenbaert ual i |
of a group noentitled to individual respect and consideration of their needs. This was
permitted because of their presumed failure to meet some of the requirements for full
personhood. As | have shown, this dehumanisation was challenged after the Second
World War, ancespecially in the 1960s and 1970s. Activists understood people with
disability as being individuals; with the same human rights as any other person, with
their impairments giving rise to additional needs, to be met through the least
restrictive alternativeln this view, often linked to normalisation practices, exclusion
was unacceptable. The need for a new inclusive approach was reinforced by the large
expense of institutionalisation. Practical state measures for inclusion, which would
help people with dability attain an equal status, became politically irresistible during
the mid1980s.

By 1984, the least restrictive alternative and integration became the mainstream
approach to disability and mental iliness, mobilising the implementation of public
policy responses. Australian Prime Minister Bob Hawke, at the First Asia/ Pacific
Regional Convention of Disabled Peopl esbd

social aspiration for a shared humanity

We recognise the right of the individual to liveain environment which is as
supportive as possible without being unnecessarily restrictive. And we also
acknowledge the right, and need, for disabled people to experientakiis
and mistakemaking; indeed, to experience the same joys and the same

problems as the nedisabled’’

"R.J.L. Hawke, "Message from the PM" (paper presented at the Adelaide Experience, Report of the
First Asia/Pacit Regional Convention of Disabled Peoples' International November 1984, Adelaide,
1984).
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Practical measures were required after this acceptance within social and political
discourse. Deinstitutionalisation, normalisation and the growing complexity ef late

modern society heightened the need for modernised guargiaarsangements.

Human services, and their relationships with the state and civil society, were

becoming increasingly regulated and contractual. New concerns began to affect the
successful operation of communtiased services trying to deliver integrat@mnthe

basis of the least restrictive alternative. The intention to deliver more individually

focussed support could be stymied by the unwillingness of their professional

empl oyees to make decisions affecting thi
having a |l egal basis. Service system fun:
foundation of ad hqdllegal and sometimes unformed decisiormaking about the

|l ives of retarded peopled. As Susan Haye:
not at @ edf and probably faildéd a more satis
making through the enactment of appropriate guardianship legislation was feeded.

A response to this public policy problem was being worked through by the Victorian
inquiries, andALP and governmental policy development mechanisms.

The 1984 Victorian Government policy announcement on intellectual disability

services detailed eight principles which would inform government priorities to meet
Obasic needs ¢é Namalisdaibnucoupled withithg ketomdprinciple

of deinstitutionalisationwas given primacy over client sovereignty, the third

principle® This policy framework had been developed with the authority given by

the Health and Welfare Policy Committee, as | haveudised.

Having this authority, Roper moved to the next stage of a legislative process with a
package of three Bills for the consideration of parliament.Gin@rdianship and
Administration Board Act 1986omplemented the twin Acts, tietellectually

Disad ed Per s o n saidd theMental Health dctVdhdettheGuardianship
Actwas a direct reform of thieublic Trustees Act958,it was also integral to the
reform of the 195%ental Health ActThe aim of this significant legal reform

package was toige people rights and protectid?f It was also, finally, the enactment
of separate legislation for people with intellectual disability after a process that took

% Hayes, "Out of the frying panmaking deinstitutionalisation work," p. 189.
% Roper, "Services to Assist Intellectually Disabled Victorians," ppl5
105 8 & , "GAB Second Reading Speech," p. 939.

7



more than fiftyyears'®* The newly reelected ALP Cain government had been

concerned, in thosetigh economic times and after twesgvenyears in opposition,

with presenting itself as a sound economi
was focussed on delivering administrative and-disttrimination measures rather

than grand schemé¥. The rebrms to the mental health laws were the epitome of this

reform approach.

The original Mental Health Bills package was brought before the parliament in the
Legislative Assembly on the 29 May 1988 The common objective of the three
6comprehensi Wa® Birlilngg wa ctoriabs statute
t hi n ®*%Ropgradentified the fundamental principle, the nexus which tied the

Bills together, as the least restrictive alternatfe.

Little of the legislative drafting was done directly tne departmental public service

and parliamentary counsel. Instead, the Bills were directly drafted under the auspices

of Health Minister Roper. The process was largely driven and monitored by the extra
parliamentary ALP Health and Welfare Policy Comneiff¥ Rassaby, the principal

author of theGuardianship Actlso had a large role in the writing of the

I ntell ectually Di s abelasdort pedod sfaboig€§ix Ser vi c e
months®” He also provided significant input into the Bill for thental Helth Act

This Bill was prepared by a drafting committee of the Mental Health Working Party,

chaired byHealth Commissionef ack Evans. The drafting of
of parliamentdé, took a signifidwasthd y | on

Fo8

key contributor to this Bill.”™ Carney, who was considerably involved in all the

101 cocks, "Roadblocks to appropriate services for persons with an intellectual disability in Australia,"
p. 80.

192Brian J Costaand Colin A Hughes, edd.abor to office: The Victorian state election 1982
(Blackburn, Victoria: Drummond, 1983), p. 264.

% victoria Legislative Assembly, "Votes and Proceedings of the Legislative Assembly S&88Bn

87," Votes and Proceedings of the Legislative Assembly Sessior8I®@8elbourne: Government
Printer, 1987), p. 59.

1% Roper, "Mental Health Bill Second Reading Speech," p. 925.

195 8 &8 , "GAB Second Reading Speech," p. 940.

1% carney and Feigan, "notes of telephone oral history interview, 20 August.", Roper and Feigan,
"notes of oral history Interview, 10 April, Melbourne.", Stagoll and Feigan, "Notes and transcript of
oral history Interview, 13 June, North Fitzroy."

197 Rassaby, "email response to questions from Mark Feigan received 29 January 2009."

1% Briton and Feigan, "notes of oral historygehone interview, 28 January.", Carney and Feigan,
"notes of telephone oral history interview, 20 August.”, Cocks and Feigan, "notes and transcript of oral
history interview, 23 November, Melbourne."
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stages of these linked processes, considered the overall process completely consistent

with the tradition of synoptic public policy making in Victof{&.

The enthusism for normalisation was incorporated into the Acts. Restatements of the
normalisation principle such as the following were built into the objectives of the

1986Mental Health Acandl nt el | ectual |y Distabl ed Perso

the community should makavailable to people with disabilities, patterns and
conditions of everyday life which are as close as possible to the norms and

patterns of the mainstream of society. People with disabilities should be

provided with opportunities to participate in norita style!*°

Rights and equalityvere he underlying rationale of teuardianship and
Administration Board Bill The explanatory memorandum for parliamentarians which
accompanied the fir€buardianship Billpositioned the Office of the Public Advocate

as an important innovation with a watchdog role on behalf of people with disability.

This role involved 6éprotecting and pr omo!

so that O6greater consideration i sfthgi ven

c o mmu Nt Theyfide.Office functions, said Minister Roper to parliament, were

substantially in keeping with the recommendations oftbeks Report.

firstly, acting as guardian of last resort and intervening where desirable in
guardianship proceétys; secondly, promoting family and community responsibility
for guardianship; thirdly, receiving and, in appropriate cases, investigating
complaints of abuse or exploitation of disabled people; fourthly, making
recommendations to the Minister with regpecthe operation of the Act; and,

finally, acting as general advocate on behalf of the disablfed.

199 carney and Feigatinotes of telephone oral history interview, 20 August."

10 Ministerial Review of Special Accommodation Houses, "Interim Report," (Melbourne: 1986), p.

65.

11 Guarianship and Administration Board Bill Explanatory Memorandum,” (Melbourne:
Government Printer Melbourne, 1985).

12Roper, "GAB Second Reading Speech," p. ¥l will explain in the next chapter, the first Public
Advocate, during the early establishment of the Office, reinterpreted these functions via a rewforking o
them into corporate objective®ffice of the Public Advocate, "Annual report of the Office of the

Public Advocate for the year ended 30 June 1987."
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This gener al role was a realisation of
office, since her 1976 encounter with such an office, operated lBastern

Nebraska Community Office of Retardation (ENCOR) in the USAhis was the

first service system in North America to implementnibemalisatiorprinciple in its
practice, and was where Wolfensberger was then wotkiiRoper had also seen
ENCOR in &tion.

Roper, speaking to the first MHA Bill, addressed the issue of who are the mentally ill.

I
0 |
t

He cited an Australian author on ment al
dil emma of ment al heal th refoawadd whi ch
psychiatry'> He observed the | aw was 6based on
approach to |ifed while psychiatry o6édeal :
governed to a | arge extent by tleedirrat

theMental Health Billto be compassionate and balant®d:he aim of the
I ntell ectual ly Di Bilanbal se d oP eernshoannécse Soetrhvei

of those who qWalify for servicesbo.

The implicit complementary role of the Office thie Public Advocate was to

variously balance, challenge, smooth, and intervene in those dilemmas sometimes
produced by individual 6s situations at
equality, rationality and rights. Some detrimental consequenaasiinadling

together the originally discrete functions identified by Rassaby of a Public Guardian
and Official Representative into one body, the Office of the Public Advocate, were

inevitable.

The Guardianship Actunlike its companiorcts, was not predomantly based on a

diagnostic categorical approach It was not concerned with the causation of the

113 Because of her extensive advocacy commitments at the time Ethel Temby was unable tdtéully wr
up and publish her report until 1978thel Temby, "Community Support ServiceAustralian Citizen
Limited5, no. 10 (1978).

4 Orto and Marinelli, "Normalization and social role valorization," p. 516.

15 o'sullivan,Mental health and the law

1% Roper, "Mental Health Bill Second Reading Speech," p. 937.

" Thomas William Roper, "Intellectually DisabledrBens' Services Bill (No 2) Second Reading
Speech," irVictoria, Legislative Assembly, Parliamentary Debates (Hansgvi@lbourne:
Government Printer, 1985e), p. 2618.

118 Roper, when introducing the first Bill for the MHA, refers to the Bills for the GAR @nd the

| DPSA as t he 6 c o mPRaperi"Mental Bealth Bik Send Reading®Speegh..”
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I mpairment; it was instead focussed on p:¢
unabl e O0to make reasonabl e jematgreraeldimgt s i n
to his or her pé'?Romeroralcsio cculmesrtiafniceeds 6t.h a
of people with disability had no'**need of
While thenon-diagnostic needbased approach was an importanowation for the

time, a similar inclusive approach was being adopted by the Commonwealth

Government. Th®isability Services Act (CtH)986enabled funding to services for

people of working age with any disability, including mental illn€ss.

Roper introdiced the first versions of the three Mental Health Bills in May, early in
the life of the new parliament. The secdardm ALP Cain Government had been
recently formed, after renewed electoral success in March 1985. Having introduced
the Bills, Roper annouwed they would be held over for six months to enable public
comment and community involvement in the legislative prot&seghe Mental

Health Working Partyhen considered this feedback and made some changes to each

of the Bills. These were then-ietrodue d as revi sed O6No. 206 Bi

Roperemphasisethe changes made from the first Bill when he introduced the
revisedGuardianship No. 2 Bilbn the 28 November 1985° In the previous Bill the
board could appoint a guardian if it was satisfied on eadvetfiteria relating to

the personédés circumstances and needs.

[1] is a person with a disability, [2] has attained the age of eighteen years, and
is [3] unable because of the disability to care for herself or himself and [4] to
make reasonable judgmeimsrespect of all or any of the matters relating to

her or his person and [5] is in need of a guardian.

119 Guardianshp and Administration Act 1986 (Vid)o. 58/1986, (3 June 1986).

1205 5 & , "GAB Second Reading Speech," p. 940.

121 pisability Services Act 1986 (Cth) No. 12@annot explore this Act in any depth. Trowbridge
argued it O0selectively ionhetpr €bedsnorowmreldep 6§ aty me nt
"Disability and productive eployment: a prediction of failure and a proposal for change."

122 Thomas William Roper, "Mental Health Bill (No 2) Second Reading Speechitiaria,

Legislative Assembly, Parliamentary Debates (Hans@vtBlbourne:Government Printer, 1985d), pp.
261115, Roper, "Intellectually Disabled Persons' Services Bill (No 2) Second Reading Speech," pp.
261518, Thomas William Roper, "Guardianship and Administration Board Bill (No 2) Second
Reading Speech," Mictoria, Legisative Assembly, Parliamentary Debates (Hansghglbourne:
Government Printer, 1985f), pp. 2628.

123 Roper, "Guardianship and Administration Board Bill (No 2) Second Reading Speech."
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The revised No. Buardianship Billdid not retain the self care criterion because the
government accepted the view that this was a test of a neéidgeb care rather than
guardianship?Roper al so noted that people prese
the person who iIis the subject of the appl

room environment?®

In his discussion of the Public Advocatei t he Par | i ameAtiodtnéys Upper
Generallim Kennan (Feb. 1946August2010) described th@uardianship Billas a

watershed imecognisingand protecting the rights and interests of people with

disability in our community, tied to the Bills foréMental Health Acand the

I ntellectual ly Di s a$fThefficcPnouldsservedhe disdbded vi c e
community generally including people with mental iliness and intellectual disability

who are the subject of the provisions of the other Actanke advised the

parliament that the Bill would also remedy the current situation of the unclear legality

for the performance of medical procedures on people with intellectual disability. The
Bill O0strikes an appr opr isaftpeopldvath anced i n
i ntell ectual disabilities to access medi

capatityo.

During the parliamentary debates, members of the Opposition Parties voiced some
concerns about thBuardianship Bill including a rangefalefinitional issues. The

Omany di fferent viewsd on the subject of
was one example. Contrary to the explanation that | am giving here, the Opposition
spokesperson, and later Community Services Minister, Michar| d@imed that the

Bill worked against inclusion antbrmalisation

The Bill proposes to set apart the disabled person from the healthy person. It
is against the Governmentds stated policy
The proposal has obvious retigs and moral ramifications and is totally

opposed by large sections of the commutity.

1241bid., p. 2619.

125 8 &8 , "GAB Second Reading Speech," p. 940.

%3ames 6Ji mé Harl ey Ke nn-&eneral VIBE?, Deplty Rremieh1980 At t or n
92. Founding member of Fitzroy Legal Service.

127vjictoria Legislative Council, "Hansard," p. 560.

128y/ictoria Legislative Assembly, "Victoria Parliamentary Debates (Hansard), Legiskssembly,”

Fiftieth Parliament (Melbourne: Government Printer, 1986a), p. 564.
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Johnodos further view that i1t would be tot
the subsequent passage of the Bill with mpititite support, or the further comnte

of his colleagues. Another Liberal representative, Ronald Wells, discussed the

centrality of the right to equality, which is to be upheld in democratic societies, even
though there are obvious inequalities of
ind vi dual 6s rights and freedoms ar & prote
For Lou Lieberman, later a Liberal Health Minister, the people affected by the

legislation were a part of our community. They weegghboursfriends and family
memberswo should not O6be relegated, disadva
believed there was a challenge for parliament in passing laws that provide for every
contingency while maintaining proper respect. It was unacceptable for people with
disabilitytobed ar e pushed into the background an
peopl e of | e%¥isthese poditivetvibves nonocersidy equality,

articulated by the parliamentary Opposition and supported by all sides in the

parliament, that are centrtal understanding th@uardianship Acteform, and the

Office of the Public Advocat&’

As the parliamentarians had implied, the law and state instrumentality needed to catch
up with the social movement towards equality and inclusion. The social, pditidal
economic context of an increasingly regulated and complex rational liberal

democracy made modernispdrens patriaestate powers and functionsore
necessaryBroad structural changes affected the way services operated, further
complicated by deinstitionalisation and the delivery of integration. For the

successful enactment of thental Health Acand thelintellectually Disabled

Per sonds &dditional safegaardéand updated guardianship mechanisms
were also required. Terry Carney and Dawait characterised the history of

guardianship reform as the-sbuffling ofparens patriag e sponsi bi l ity &b
government of f mimach of theWest there had been dittle real
change in the powers or guardianship practice for emmilum?3* The extension to

parens patriaenstrumentality legislated in Victoria in 1986, regulated and delivered

1291hid., p. 573.

1305 & & , "Victoria Parliamentary Debates (Hansard), Legislative Assembly ", Fiftieth Parliament
(Melbourne: Government Printer, 1986b), pp. 1534

13Lyvictoria Legislative Council, "Hansard," pp. 664

132 carney and TaifThe adult guardianship experiment: tribunals and popular jusgicd 1

133 \WolfensbergerA balanced multicomponent dvocacy/protection schemg. 26.
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by the Guardianship Board and the Office of the Public Advocate, was real

progress=>*

The Office of the Public Advocate was given a genewaldate to intervene,

advocate and protect in matters involving exploitation, neglect and abuse affecting
people with disability. Within this broad mandate, the Office was also given a
particular focus, derived from its guardianship function, on matteticylarly

affecting the subset of people with disability having a condition, variously described
as: cognitive impairment (the term | mostly use); lacking (legal) capacity; decision
making disability; developmental disability; mental disability; mentadmdisr; and,

in law, under a disability>> These umbrella terms referto people with an assortment

of circumstances, conditions and ned®sople with a cognitive impairmeimcludes
those with an intellectual impairment from birth, people with impairmetiteio

brain function acquired after birth (including people with ageing related dementia and
people with a head injury), people with severe mental illness, and dthpractice,

the Office largely focussed orsponding to the advocacy, protection and
guardianship needs of thrbeoadgroups: people with intellectual impairment, people
with dementia; and people with severe mental illr&Ss.

The Community Visitor Scheme, established byNeantal Health Acand the

I ntell ectual ly [Resaddand latear théfealth Sevvices d\ct TO83r v |
reformulateda longstanding protective practice: the inspection of facilities for people

who had been confined to institutions. Because of the importance of the Community
Visitors Schemeo the developmertf the Office | fully examine its establishment

and development in Chapters Seven and Eight.

The Office was legislatively formed by the passage of the mental health law reform
package. How it actually operated in practice, within the limits set by thevawd
be mostly determined by the first Publicd#ocate, Ben Bodna.

134 Carney and TaitThe adult guardianship experimenibunals and popular justigep. 11.

®The office mostly useéegodthdhtett mr dre gaple)o pd iee aulbhidleia t
includes children. I have not traced the devel oj
disability 86 does have an est abl HlsAHard The comcepaoflan See for
Clarendon Law Series: Oxford University Press, New York, 1961 atp. 174.

136 All these groups are extremely diverse in many dimensions. People with head injury from trauma

are another significant group.
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Chapter Four. Beginning: first Publicd&ocate,
Ben Bodna, July 1986 July 1993

THE FIRSTPUBLIC ADVOCATE

Bennie David (Ben) BodnaM (June 1935 October 2008) was appointed thesfi

Public Advocate in Victoria on 8 July 1986. He was sworn in later as a new officer of
the parliament, after the acting Attorr@gneral and the parliamentary Speaker
prepared a ceremonial protocdlis task was to establish the Office and make it an
enduring part of Victoriabds institutional
with experience in the different service systems. He set about winning acceptance of
the Office from government and the public, and quickly established a higheprofil
through the mediaBecause of his great commitment, wonderful expressive skills

and natural air of authority he created a shared sense of the proper public advocate
role. His ideas and values guided the development of a lasting professional practice

andethos, which remained influential long after his departure.

Bodna was educated at Mel bourne Universi.
l i ngered | ongé; having first studied med:i
Bodna started his publi@srice career, at the end of his twenties, as a probation

officer at a youth prison farm. He steadily advanced his career in the public service,

while also travelling widely. He rose in position to become the Direég&reral of

Community Welfare ServiceShere he had considerable responsibility, including
admini stering Victoriads corrections sys:/

With his astuteness, broad education, and senior experience as a public servant,

! David Petherick, "Office of the Public Advocate memorandum re: OPA 20 year anniversary 2006,"
ed. Office of the Public Advocate (Melbourne: 20@B)ardianship and Administration Act 1986
(Vic), No. 58/1986, (3 June 1986), p. 9pte 1, "Government Gazette," (Melbourne: State of
Victoria, 1986), p. 2170, Office of the Public Advocate, "Annual Report of the Office of the Public
Advocate for the Year ended 30th June, 1987Arinual report of the Office of the Public Advocate
(Carlton: Office of the Public Advocate, 1987), p. 3, Acting Attorf@@gneral Andrew McCutcheon,
16 Jul 1986.

% Ben Bodna, David Petherick, and Jeremy Millaterview with Ben BodnéVelbourne: Office of the
Public Advocate, 2004), VHS video tape.

% Bodna passed away on 20 October 2008. This short biographical aicbaséd on his memorial
service which was also reported in a shorter form irAle Kay Bodna and David Green, "A solid
voice for the underdogAge 18 February 2009, Kay Bodna et al., "Ben Bodna Memorial Service,"
(Hawthorn: City of Boroondara, Foundation Boroondara, 2088 also’Bodna, Bennie David," in
Notable Australians: the pict@l who's who(Sydney: Prestige Publishing Division, Paul Hamlyn,
1978), "Bodna, Bennie David," Who's who in Australi@Melbourne: The Herald and Weekly Times
Ltd, 1983).
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Bodna was somewhat a modest polymat He wasndét i nterested
more interested in practical actions thal

one another.

After the 1982 election of the ALP Cain Government, Attor@@neral Kennan gave

Bodna a position administerifgs Law Department. Bodna had failed to get along

with the new community services minister. The new Ministers sought out the senior
bureaucrats they wanted for particular roles as they went about reforming government
administration. AttorneyGeneralKenna needed Bodnads admini s
his department, while the departmental head focussed on reforms to legal practice and

organisational change.

Kennan gave copies of the draft mental health Bills provided by the Health Minister
for consultatiorto Bodna. The Guardianship Board would have to be established by
the Law Department. Bodna immediately became interested in the public advocate
role. From this very first exposure he b
public advocate should go @t their role and use their powérBodna discussed his
interest in the public advocate position with Kennan, who took it to Cabinet. Kennan
told Bodna that he had no enemies in Cabinet and his appointment would be
approved John Briton, who became tfiest Deputy Public Advocate, explained

why Bodna was able to pass this political test, despite his long service under Liberal
Party governments. Bodna was recognisably one of the disappearstylelgublic
service mandarins: staunchly apolitical; andaerned only with the giving of frank

and fearless advideHis track record made Bodna a suitable appointee for a

government wanting to demonstrate the credibility of its reforms.

Bodna conceived several initiatives from his position leading the Lawrieent
Guardianship and Administration Arhplementation project. He successfully
pushed for the Office to be situated in the Justice Department, rather than the
community services portfolio. He also suggested parliamentary protection for the
public advaeate, equivalent to that of the ombudsman, which was incorporated into
the GuardianshipBill. He drafted new Community Visitors provisions for Mental

“ Bodna and Feigan, "Transcript and notes of oral history interview, 1 September, Glen Iris."
® |bid, Bodna, Petherick, and Millemterview with Ben Bodna
® Briton and Feigan, "noseof second oral history telephone interview, 4 February."
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Health Billandl nt el | ect ual | y Di s atbrévitalise thRecolds ons o6 S
Official Visitors Scheme. From his experience with the prison system he was aghast

at the shameful things done to people isolated from the community behind the walls

of institutions. The basis for rejuvenating the outmoded visitation scheme came from

his conviction that acmmunity connectedness and democratic processes provided

superior social protection against cruelty. He persuaded others of his view that

enhanced protection, and greater connectedness, would be achieved by having the
inspection of services carried out bygimary people drawn from the community.
Crucially, they would report to‘the peopl
Bodnaés input enhanced t®he ment al heal t h

With a secretary and an office, Bodna started establishing the publicadelvole

before the June 1986 assent to@wardianship ActHe was still handing over from

his AssistantSecretary position in the Law Department. He had strong views on the
approach to be taken and was keen to get working on the systemic issues harming
Victorians with disability. His inclination was to set up a small organisation which
could be kept true to its purposes. This view derived from his long experience in the
senior levels of welfare bureaucracy. Bodna had already declared his preference for a
Ondmr eaucratic environmento, with around
staff, a deputy to the public advocate, and five administrative staff. They would share
premises with the Board and its eleven stafe was not interested in establishia

minimal token organisation making only a modest impact, although he favoured only
a small team. In fact, he wanted its impact to be huge because of the level of
entrenched disadvantage and brutalism hurting people with disability. His idea for a
smallOffice came from his firm conviction that it should not provide other
organisations with an opportunity to relinquish their duties and responsibilities.

Office advocacy would hold individuals and services to account, not replacé%hem.

Robyn Dixon repodd on 31 July 1986 the difficult task Bodna had sworn to perform
the previous day, in the first of her many stories about the Office féxgaeHe had

been appimted Public Advocate for sevemars to represent and protect people with

"Bodna and Feigan, "Transcript and notes of oral history interview, 1 September, Glen Iris."
® Rassaby, "email response to questions from Mark Feigaiveec29 January 2009."

°Ben Bodna, 12 June 1986, John B. King, memo, 7 July 1986.

2 Bodna and Feigan, "Transcript and notes of oral history interview, 1 September, Glen Iris."
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disability whenthg wer e being 6abused, assaulted,
who care for themd, while presert¥Hisng the
letter of thanks to her for the article had to wait a few weeks due to his buyness.

Bodna produced considdria numbers of mostly orgage internal and external

memos during his appointment. By the end of September 1986, he was already

following up individual cases with responsible authorities such as the Ombudsman.

He immediately performed his role with gusatthough the wider Office provisions

of theGuardianship Actvould not be proclaimed until 1987.

Having been formally appointed Bodna began to recruit staff. His first appointments,
to the partime positions of Education/Research Officer, were takem @ctober

1986 by people known previously to Bodna from the Law Department: Helen
Halliday and Jo Hallenstein (19%2. Like many other employees, Hallenstein would

remain with the Office for very many yedrs.

Bodnads next ear | y waskndushirtstoehe positiomaih Oct o b«
coordinator of th&€ommunity Visitors This role required extensive organisational,

diplomacy and communication skills, as well as leadership and long hours. Mushins

was initially seconded from the Ombudsman Office bdiobecause his skill set

mat ched with Bodnads view of the role. B
judgement, based on Mushinsdés work with 1
advisory role'* That Mushins brought these qualities to the Office meant 8odn

could trust him to establish and operate the community visitor progadma also
appointedPeter Soleto the position of dfice managein October*” Soler had

already assisted Bodméth establishing the Offickcom his position as the Law
DepartmentManager of Corporate and Administrative Servittade could be trusted

with administering the establishment of the statutory Office, from scratch.

One of Bodnads great capwaeendfornreas was f or |

gualificatiors or career pathway istatutory advocacy or legal guardianship. He

1 Dixon, "New Public Advocate will ensure that disabled get a fair go."

12 Ben Bodnapfficial correspondence, 18 August 1986.

13 Jo Hallenstein and Mark Feigan, "nofesm interview, 22 November, Melbourne," (2007).
Hallenstein remained with the Office until her retirement, after twengyyears.

“Bodna and Feigan, "Transcript and notes of oral history interview, 1 September, Glen Iris."
!> peter Soler, 1986.

'8 Ben Bodna, internal memo, 4 August 1986.
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wanted staff with seniority, experience and transferable skills in the service sectors
they would be dealing with: aged care; intellectual disability; and mental health.
Bodna sidestepped public service constsaon staff selection by assertingrine

were no suitable candidates to fill the Office positions withepublic service. This
was a critical issue for Bodna, who put a high value on the independence of the
Office. He did not want to employ public sants as advocates, because of their
Gllegiance to the existing state of affailde wanted very experienced staff whom
were topnotch in the various fields of disability. They needed existing networks,
sound judgement and to be able to command respetttdir opinions. Additionally,

he wanted his staff to have enthusiasm and passion for the work derived from their
awareness of the cruel world lived in by people with disalifityis model for

advocacy work was rooted in social activism and communitkwather than legal
practice. In November 1986, Bodna was still negotiating with the Public Service
Board over position descriptions and salaries, particularly for his deputy. He had
settled on thirteen positions, including an education research dafidefive advocate
positions™® Because Bodna would continue to be paid at the same level as when he
was DirectorGeneral he was also able to pay his staff relatively well, due to the flow
on of salary levels tied to his seniority. Bodna saw this as critiggtting good

people. Looking back, he judged that he got some outstanding people who set the
tone for the Officé?

The Office commenced full operations in April 1987 after further provisions of the
Guardianship Actame into force. He was now ableajopoint advocated.He had
aneasily recognisable |l ogo, the O6red diam
Bodna who had spotted this international maritime signdlam disabled, please
communicate with m& while helping his young son with a schaobject*

Bodna conducted extensive interviews to fipdople with fire in their bel§*? The

first advocates started working on 27 April. They were John Briton; Laural Childs,

" Bodna, Petherick, and Millemterview with Ben Bodna

8 Ben Bodna, official correspondence, 18 November 1986.

¥ Bodna and Feigan, "Transcript and notes of oral history interview, 1 September, Glen Iris."

20 Briton and Feigan, "notes of second oral history telephone interview, 4 February."

21 Office of the Public Advocate, "The origin of the red diamond,” (Melbourne: Office of the Public
Advocate, n.d.), Bodna, Petherick, and Milletterview with Ben Bodna

22 pymphna. Laurie and Mark Feigan, "notes and transcript from oral history interview, 14 July, Albert
Park," (2009).
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who had a strong background in aged care from nursing; and Robyn Lansdowne

On this same day th&genewspaper reported violence at Sunbury Training Centre

(Caloola) which would be investigated by both the Community Services Department

and the Office. Briton, Childs and others haebephored the 1980 VCOSS

publication which wa part of the groundswell for change to guardianship and

administration systenf§.Briton was the first Deputy Public Advocate. He was

previously an important leader in the provision of innovative intellectual disability

services. Since his pioneering wakthe Middle Park Centre at the end of the 1970s

he had worked as an organiser of parents,
Western suburbs, with some leftover funding from the International Year of the

Child. Briton had also been part of the 1@®®isultative group for Health Minister
Roperds White Paper on intellectual disal
rights of people with disability and was focussed on the Office delivering pragmatic
advocacy that would be both effective and piptesl.?

Bodna next came across GraWilliams in the Office of Intellectual Disability
Services. He offered Williams a position
make him guardian for those people represented by the Office after an order from the
Guardianship Board. Bodna envisaged that Williams would have a small caseload of
twenty to twentyfive persons. He was also expected to research the external

provision of guardianship by parties other than the Office, for those people not easily
matched ith someone known to thefiBodna also recruited Dymphna Laurie

(initially on secondment from the Equal Opportunity Commission), Marion
Champion and Lynn Gray. Bodnads core st af
after the remaining provisions of the Aeere proclaimed on 1 April 1987. This was

also before the Guardianship Board started to hear guardianship applications on

14 July 1987. Sue Spence, who would be largely responsible for community

education over the next sixteen years, commencee anith of July. Bryan

Walkinshaw, who still works with the Office, commenced a faeek

% Ben Bodna, 16 March 1987, "Bodna: professional friend to those in nkgel,1 May 1987, Office

of the Public Advocate, "Annual Report of the Office of the Public Advocate for the Year ended 30
June 1990," (Carlton: Office of the Public Advocate, )98ddna, Petherick, and Millemterview

with Ben Bodna

24 Briton et al.,Money, protection and rights: a discussion pap#te role of the Public Trustee

%5 Briton and Feigan, "notes of oral history telephone interview, 28 January.", Roper, "Services to
Assist Intellectually Disabled Victorians."

% Ben Bodna, official correspondence, 7 April 1987.
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guardian/advocate position in m8kptembef! His appointment released Williams
to work on a computer system for administering casework details. Bodna had seen
such syeems, somewhat unrealistically, as an essential underpinning for his slim staff

team?®

WINNING ACCEPTANCE AND INFLUENCE
After recruitment, Bodnads semuotipld pri or i

spheres in which thef@ice operated. The Office had interact with: people with

disability, and their families; the broader community; human services; and

government. His still developing strong views on exclusion and community
engagement pushed Bodna towards communi t
the rights and needs of people with disabfitfhe Office had to explain the new

guardianship provisions which intruded deeply into the lives of people. It got

i nvol ved in aspects of individual 6s | i ve:
prerogatie. TheGuardianship Actecognised the legal rights of adulthood that

peoplewith disability had when they turned eighteen. Many parents thought they

should automatically continue as the sole decision maker for their child, without

outside interference. Ehsubtleties of the least restrictive option, and the other

requirements of the new guardianship framework, required the Office to inform

parents why they would not be automatically appointed as guardians. It then had to

intervene when necessaty.

Bodnaimmediately started relationship building to gain acceptance amongst the
groups the Officaffected By the end of 1986, Bodna and his small staff met with
the existing community advocacy organisations including Citizen Advocacy, STAR
and the rightdasedassociation AMIDA (Accommodation for Mildly Intellectually
Disabled Adults Inc). They had also met with the Office of Intellectual Disability

Services, the key stakeholder within the Community Services DeparthBotdna

%" |bid.internal memo, 28 September.

56 8, memo, 2 July 1986.

% Melinda Siddons, "The premier public advocateatv Institie Journal (1986).

%0 Briton and Feigan, "notes of second oral history telephone interview, 4 FebrTiaeyearliest
Office publicationabout guardianshifhat! have found was published in May 19&fice of the
Public Advocate, "Guardianship and medigedctice,” (Carlton: 1987).

31 Office of the Public Advocate, "Annual report of the Office of the Public Advocate for the year
ended 30 June 1987."
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met with the head of the other kdgpartmental stakeholders, the Office of

Psychiatric Services (OPS), at the end of October, and visited a psychiatric hospital
with staff>> The OPS director then proposed a joint working project on implementing
Citizen Advocacy for OPS clients. This offeas taken up by BodrdHalliday, the

Office research and community education officer, held a meeting in November with
significant and innovative organisations in the community sector. They were invited
to discuss publicising the implementation of Geardianship Act The attendees

included Jackie Flitcroft of the Kensington afAémington Community Legal

Service, who would later become an important Office employee, and Tony Lawson of
the Victorian Council of Social Services (VCOSS). Lawson was soon dpgdire

first president of the Guardianship and Administration BSard.

When he took up his new role Lawson was reported to be daunted by the power he
woul d have over other peop’Beddadidhotknavs as |
Lawson from his prioroles, including with VCOSS and the Fitzroy Legal Service.

They soon found they had a common mind.
worl d for people with disabilityd, by bri
0depri vat i on s affacting pedptewithedidabilityi. Adtimoagh mindful of

t he Boardés jurisdiction and t hlecatiof fi ce 6
and shared administration would give cost savings and encourage a strong

professional relationship.

Because they arked well together, the appointment of the dikended Lawson to

this critical position on the Board was pivotal to the initial success of the Office as an
effective and respected public bothBriton observed how the Office profile was
enhanced by bigwis on behalf of individuals. Bodr

acceptance was successful because of the attention drawn to some major issues

%2 |bid, Bodna.

% Bodna.

% Helen Halliday, official correspondence, 7 November 198 invitees also included
representatives of: Council of Adult Education; Ethnic Communities Councilpin Association of
Citizens Advice Bureaux; and the main Victorian advocacy group for, and of, people with disability,
the Disability Resources Centre (DRC).

% Robyn Dixon, "The daunting task of deciding for othersyg 20 March 1987.

% Bodna and Feigan, "Transcript and notes of oral history interview, 1 September, Glen Iris.",
Rassaby,email response to questions from Mark Feigan received 29 January 2009."
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affecting many people with disability, drawn from the moral authority and

circumstances of individual peoplé.

By theend of the first year, Bodna settled on research projects involving pressing
issues for people with disability coming from the courts, police and prison sy$tems.

For Bodna, the imprisonment of people with intellectual disability was a-multi
dimensional ad longstanding issue. Bodna got this research project underway very
quickly through his networks from his previous position on the Board of the Institute

of Criminology. The Criminology Research Council fundedRheling the Way

Report written from the prspective of the person with disability. This report outlined

the adjustments law enforcement and related agencies needed to make so that people

with disability would not be so poorly treated. The report was stailing.

There was an increasingly prevati@erception that a flood of people with intellectual
disability were being imprisoned, because of the failures of deinstitutionalisation and
the newMental Health Acf® The Office countered that this perception actually
indicated the success of the nBlgntal Health Acaandintellectually Disabled

Per sons 0 ,Decauseithe ausomaticdetention of some people with disability
without review in institutions was no longer so inevitable. The Office also advised
how thesystem needed to account for repensity of many people with disability

to answer yes when being questioned by police. This was one reason why they were
over represented in the prison population. Bodna used his networks from his previous
role as the Community Welfare Director Geneoaspeak directly with decision

makers, such as police commissioner Mick Miller, and people in the courts system,
including judges of the Supreme and County Courts. He got across the plight of
people with intellectual disability when they were involved afige interviews. He
pointed out the need for somebody to stand by them to help ensure they understood
what was being said, and to intervene when they needed a*bfgs&.omission in

the administration of law was a problem for the police, prisons antscdinis

37 Briton and Feigan, "notes of second oral history telephone interview, 4 February."

3 Office of the Public Advocate, "Annual report of the Office of the Public Advocate for the year
ended 30 June 1987."

% Bodna and Feigan, "Transcript and notes of oral history interview, 1 September, Glen Iris."

“0 Briton and Feigan, "notes of second oral history telephone interview, 4 February."

“Bodna and Feigan, "Transcript and notes of bistbry interview, 1 September, Glen Iris.", Bodna,
Petherick, and Millerinterview with Ben Bodna
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problem had been raised by the Opposition in the parliamentary debate of the
Guardianship Actlt sometimes resulted in criminal charges being dismissed by the
courts because there was no case to answer. The informal system in place relied upon

areport being made to the Office of Intellectual Disability Servfées.

The Office under Bodnads | eadership, tool
solutions through new justice system arrangenf&rfhis led to the establishment in

the Office of thandependent Third Person (ITP) Schetheolunteers were trained

and supported to provide the extra degal support that people with cognitive

impairment needed during police interviews as a witness, victim or alleged offender.

The volunteers were contad by Victoria Police when needed. The Office generated

considerable goodwill through this initiati¥2.

Other significant action followed from Office advocacy on the experience of people
with intellectual in the courts and prison system. These respmtéeded: behaviour
support programs services provided by the community services department in prisons
and in the community; adapted prison units with appropriate support staff; prison
transition mechanisms; and new requirements of pdlitae Finding the Way

Reportgave the Office credibility’ In April 1987, on the basis of the report, Bodna

was the keynote speaker at the national Institute of Criminology Seminar on the
issues from offenders with intellectual disability, held in Cant&Badna contined

to use thd=inding the Way Repotb make well reported public statements. These
newspaper stories helped generate the feeling that there was a new organisation doing
something significant and positive for people with disability. This enabled the Office

to gain 6public recogni®ion and influenc:

“2Rob Knowles in Victoria Legislative Council, “Victoria fiamentary Debates (Hansard)
Legislative Council," Fiftieth Parliament (Melbourne: Government Printer, 1986b), p. 863.
“43Briton and Feigan, "notes of secoml history telephone interview, 4 February."

“Bodna and Feigan, "Transcript and notes of oral history interview, 1 September, Glen Iris."
> The number of interviews attended by the ITP volunteers grew from 107 in 1991 to 1197 in 2007. In
most years there have been about 200 volunteers, numberingbeit@f and 250.

“®Briton and Feigan, "notes of second oral history telephone interview, 4 February."

“"Bodna, Petherick, and Millemterview with Ben Bodnahe Age, "Educate community on the
aged,"Age 13 December 1990.

“8 Office of thePublic Advocate, "Annual report of the Office of the Public Advocate for the year
ended 30 June 1987," p. 7.

“9Bodna and Feigan, "Transcript and notes of oral history interview, 1 September, Glen Iris."
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Bodna and his staff worked hard to consolidate the Office in what had formerly been
the sole preserve of the patchy disconnected service systems for people with ageing
related conditions, headjimy, intellectual disability, and mental illness. The Office
emphasised that people with disability had the same basic rights as other members of
the community. The Office cause was seen as worth supp8tiihg.e Of f i ce 6 s
interventions tapped into, andestgthened, the prior atmosphere of change created
through activism over the way people with disability should be considered and

treated.

Whil e he was O6écareful not to step on too
of persistent, concise andrposeful memos sent to the people with decision making
responsibility, demanding their attention and response. He used his stature and
connections, more so than his actual limited statutory powers, to take on the key

players involved in situations inclugjnMasters of the Supreme Court; heads of
department; and ministers. In the space of one month in September 1987, he sent a
number of letters on a series of issues to Brian Butterworth, the Deputy Director

General of the Office of Intellectual Disabilite&vices. These issues included:

medical research practice and ethics; victims of crime; sterilisation; amendments to

thel nt el l ectually Di s aMedkenidg céhenorslawvrcensgtrai@se r vi ¢
on physical restraint in services; membership of anranmadation taskforce; and a

proposal for individual justice plans in Victoria based on a model from Nebtaska.

This was while the @ice was moving to Carlton.

The initial establishment of theffice was completed in September 1987. The Office

was now firnty based in its new premises, shared with the Guardianship Board, in
Drummond St, CarltoriTheMental Health Acandl nt el | ect ual | 'y Di satl
Services Actvere now lav. The longhaul nature of the work was already fully

apparent. The challenge wiasbe relevant: to people with disability; to communities;

and to other agencies and state instrumentalities. Bodna wanted notice to be taken,

and theOffice and Community Y&itor annual reports presented to parliament

provided a key opportunity. He usduse reports to build upon the strong sense of

drama that the Office was seeking to create through its research, activities and

50 i
Ibid.
*1 For instanceBen Bodnapfficial correspondence, 8 September 1987.
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talking. The reports would dramatically highlight the conditions of the lives of people
with disability through case historieghich could elicit a response beyond what a
mere statistical reportight accomplish. He wanted thédfi©e to be fair dinkum and
relevant, and not just another humdrum government agéfitye use of case

histories became a continuing feature of these tepor

The Officebs account first annual report
shows this case history approach to reporting. This example shows how an
i ndi vidual s ci r cumstuapn coens ottrhi egrg ebroeddy 60sf f |

responsibilities.

Miss T, age 31, lives with her parents and attends a day facility for persons
with an intellectual disability. The facility supervisor requested the Office
intervene after Miss T presented at the facility with facial bruises and other
injuries. The stdfhad attempted to intervene with Miss T's family on other
occasions and had been physically and verbally assailed. An advocate met
with Miss T, and later visited her family. The discussion with the parents
centred on the options available to Miss T andhenlikely outcomes of any
further incidents. The service provided follow up support to the family. No
further reports of injury were made. The Public Advocate initiated discussion
with the Office of Intellectual Disability Services concerning a maltreatm

protocolf“:‘3

This case study was an example of Office individual advocacy, the activity mainly
concerned with investigating compl aints
providing support and protection. The Office had four other functional objectives

derived from the legislation. These were: general advocacy; community advocacy;
guardianship services; and community education and awareness. General advocacy

was concerned with promoting the rights and wellbeing of people with disability, and
having inflience through research. Support to community advocacy organisations and

the promotion of community responsibility for guardianship would encourage support

for people with disability. Office guardianship would be available to all people who

*2Bodna, Petherickand Miller, Interview with Ben Bodna
%3 Office of the Public Advocate, "Annual report of the Office of the Public Advocate for the year
ended 30 June 1987," p. 5.
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needed itd proect their interests. Theffice would also promote public

understanding of the Act, and other disability relatedTaw.

Bodnads third overarching priority was
increase its organisational potency and effidacyts tasks of providing protection

and bringing about lasting change. Mesd#&vvy Bodna had started this process at the
very beginning, when he suggested to the Attoi@eperal that a media presence at

his swearing in would be advantagedusle was onscious that he needed to

reinforce and spplement the limited power theff@e actually possessed. Bluff was

also sometimes needed. While community visitors did have comprehensive authority

t

(

to inquire, the Office didresét hdhe phohbéi

the courts did have this power. By being relevant and winning their respect and

sympathy, if it did come to forcing entry, the Office had them orSide.

Members of the community often gave-tifis on abuse cases. Advocates Laurie and

Childs went to a house where an aged woman was said to be living in shocking

conditions. They were informed her boar d:

When they were greeted at the door by a large dog they decided to call in the
community police3vh o 6 bashed in the dooré. The f
the floor in rags, with every stick of furniture sold. Her boarder was not present. She
was removed into care and his Power of Attorney was revoked by the Guardianship
Board. In another casealrie was called in when police arrested the driver of a car
which was the longerm home of an alcoholic paraplegic man. His drunken mate was

moving the car to a new site where the man with disability would live in the car for a

while, before movingonagi n. The mands | egs had seri
l' iving situation and | ack of treatment;

hospitalisati on, instigated by Lauri e,
amputate both legs. Laurséopped the amputation and obtained less drastic
treatment, and then a decent living situation. Laurie also had to negotiate with a
family who had caged their adult son behind bars in their house for some time, to

cope with his severe behavioural problerer advocacy involved getting the family

**The community visitorscheme was treated separately
*>Bodna.
6 Bodna, Petherick, and Millemterview with Ben Bodna
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to gradually make changes so that eventually the son could go to a day centre and
they could all enjoy a better lifé.

During 1988 the Office was enjoying a high and positive public profile, giving it
muchneeded r edi bi |l ity; in part due to Spenced
newspaperTher e was a steady stream of articl
people protectors6, atBodnaand Lawson continuedt i ms
to cooperate on publicisy carefully selected cases which dramatised serious

systemic issues. The media would be alerted when such a matter was brought before

the Guardianship Board. The nursing homes cases discussed below are an example.
Lawson would give the responsible partgrdling and a lot of media coverage would

ensue® This cooperation continued even when the working relationship became

strained. There had been early agreememtdest Bodna and Lawson that th#ic®

needed to conduct investigations, to provide procddairness. However, Lawson

had begun to retreat from this position due to the cost involved. Nevertheless, Bodna
found that their joint purpose survived. They both wanted to make sure that the

public, and the people running services, departments anuelsass doindousy and

brutalising thingd knew there was a new force on the side of people with disability.

People working on disability issues in the community saw the high profile of the

Office and began to see it as an honest broker that coyd@$upeir projects. An

i mportant early example of this devel opmi
This was a formalised grouping of concerned agencies which predated the Office.

They had developed a substantial project for dealing with abuse opagptd®? By

April 1988 a conviction had emerged in the group, which already had the

administrative support of the Victorian Council on the Ageing, that they should align

themselves with the Office. They felt they did not have sufficient power and

*"Laurie and Feigan, "notes and transcript from oral history interview, 14 July, Albert Park."

8 Bodna and Feigan, "Transcript and notes of oral history interview, 1 September, Glen Iris.", Bodna,
Petherick, and Millerinterview with Ben Bodna

*9 Robyn Dixon, "Silent victims find a voiceAge 23 May 1988, Gary Walsh, "The people
protectors,'Sunday Observed7 January 1988.

% See for exampld:ynne Holroyd, "Choice 'a must' for patientsi&rald Sun9 November 199G

8 0 , "Government action on home 'too slowiérald Sun9 November 199@ 6 o , "Action on

home 'far too slow',Herald Sun 9 November 1990.

®1 Bodna, Petherick, and Millemterview with Ben Bodna

62 Aged Abuse Working Party, "Aged abuse: a project to address the issue and identify solutions,"
(Victorian Council on the Ageing, 1986).
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represetation on their owii® They voted unanimously to undertake their work as a
research project of the Office. An ultimately successful projetarontinuing

interest of the @ice were underway’ The project produced the influential
publicationNo innocenbystanders: a study of older people in our commumltich

was launched by Maureen Lyster, the Minister for the Aged, on 12 Decembet’1990.
There were a number of difficulties with this project, some of which were associated
with the death of anoriginelonsul t ant . The contri bution
and authors was remarkable during a difficult time for the Office. The project tackled
a significant and very troubling social concérnhow to recognise and deal with

aged abusd with a substandl effort to gain evidence and solutions through an
innovative community audit approach. It drew on the developing expertise and
involvements of the Office, and was firmly grounded in the realities and views of

people experiencing and addressing abuse.

The Agedevoted its editorial to thido innocent bystandersport the day after it was
launched® The editor lamented what the report had found. The values of a modern
individualistic society tolerated and encouraged financial, emotional and physical

abuseand physical emotional of aged family members. Agesupported the

reportds findings that the societal atti!/
members of society needed to be changed through education and other government
action. The continuing filce agenda for dealing with aged abuse through educative
approaches was established by this prdject.

Whil e Bodna busily organised the new Of fi
many individual cases which raised significant systemic issues. Munk early

correspondence and ongoing advocacy was targeted at the heads of the Office of

2431 Working Party on Aged Abuse, 12 April 1988.

Ibid.
%5 Bev Barron et al., "No innocent bystanders: a study of abuse of older people in our community,”
(Melbourne: The Office of the Public Advocate, 199en Bodna, official correspondence, 28
November 1990.
 The Age, "Educate community on the aged."
67t also introduced Meg Montague to the Office who would research, produce and edit a number of
publications for the Office, for examplkteg Montague, "Psychotropic Drug Use and People with
Disabilities," inARIV MonographCarlton: Office of the Public Advocate in conjunction with
Addiction Research Institute of Victoria, 1996)0 6 , "The Report of the Inquiry into the Increasing
Costsof Disability: The Results of an Inquiry Conducted by the Office of the Public Advocate in
August 1993," (Carlton: Office of the Public Advocate, 1993), Meg Montague and Office of the
Public Advocate, "Proposal for Research on Abuse of Older Personstari&|’ (Carlton: 1988).
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Intellectual Disability Services, Office of Psychiatric Services and State Trustees. The
State Trustees was a government corporation which financially represeopdel pe

with cognitive impairment after an administration order from the Guardianship and
Administration Board. It received a subsidy from the Community Services to perform

this work.

Bodna analysed the plight of particular individuals to understand thensgsssues

affecting a wider group of people. To follow up the concerns expressed to him by the
O6mot her of a current resident of an OI DS
he knew would either be rudimentary or entirely lacking. This was ondaay

pressured responsible parties into policy development. In this case he asked the

Office of Intellectual Disability Services for details of its case management and

planning frameworks, funds management procedures, appeal mechanisms and

policies on parenivolvement. As well as requesting a briefing, he thought it would

be valuable for him to visit some faciliti&Bodna was open to learning more by

seeing services work in practice.

Bodna remained alert to external events that might create opportoniesmpt

action. For instance, he suggested a senior Queensland judge, familiar with new legal
provisions for people of unsound mind, might be able to attend a meeting on prison
sentencing? He was working on the daily injustices affecting Victoriangwit

disability while major events promoting the rights of people with disability were

taking placeThe UN General Assembly adopted the World Programme of Action
concerning Disabled Persons and the UN Decade of Disabled Persons on 3 December
1986/° The CommawealthDisability Services Act986became law the next

week ! This enacted in Australian domestic law the DbElaration on the Rights of
Mentally Retarded Persons (1971) and the Declaration on the Rights of the Disabled

% Bodna.

% Justice Vasta wmattending the Annual Congress of the Australian and New Zealand Association of
Psychiatry, Psychology and Lalkid., 30 October.

"0 United Nations General Assembly, "Implementation of the World Programme of Action concerning
disabled persws and United Nations Decade of Disabled Persons," United Nations General Assembly
(United Nations, 1986).

" Roger J Stancliffe, "The Disability Services Act 1986: twenty yearsJmutnal of Intellectual &
Developmental Disabilit31, no. 4 (2006).
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(1975)/% On this same day, Bodmpieried residential service fees, and aversive

therapy frameworks, in his folowup &annt el | ect ual |l y Di sabl ed
implementation meeting with the Office of Intellectual Disability Serviéeésweek

later, Bodna noted in correspondenca the was dealing with several cases of

all eged abuse and that tHe Office 6had a

These first months and years were an exhilarating time for the staff members, as it

was their c¢hanc e”Fran hérfirst day, lalesteirhfandhber r | d o .
position very exciting, with great camaraderie and a shared desire to rise to the

chall enge of B dficed’drey weie avar that thie was & ttme

when a 6window was open6é, with as gener al
change agents. Most of the operational and support staff remained in their jobs with

the Office f or -yBaoappoiatdent, anchmanyrsayedoa foremmuch

| onger. They formed strong bonds with on:
advocées also delivered guardianship, public speaking engagements, and

investigations.’ They built a strong collegiate culture, where they would meet on a

weekly basis and reflect on their experiences. This was tremendously important

because they had come froery different backgrounds in disability and service

systems, and they needed to share their opinions and {i@wsena had not known

much about disability and he learnt about it from his staff. They all learnt from one

another. At these meetings they sthinsights from their cases so they could work

out Office priorities./® While Bodna saw th&ffice as collegiate, it was not his style

to run it as a oworkers collectived; he
with the staff involved in particulawork, it was Bodna that decided direction. They
appreciated he had a vision for tBffice from watching him in action; the overall

result was that it was a happy outcefoeussed place to wofK.

"2 French and Kayess, "Deadly currents beneath calm waters: persons with disability and the right to
life in Australia.": 78, Note 14

3 Ben Bodna, official correspondence, 9 December 1886rsivetherapy isbehaviouratreatment

using techniques such as restraint and seclusion. Inducing pain was lawful under certain conditions.
See:Jacqui MacDonald, "By law, pain is part of therapige 14 May 1996.

" Bodna.

S Laurie and Feigan, "notes and transcript from oral history interview, 14 July, Albert Park."

® Hallenstein and Feigan, "notes from interview, 22 November, Melbourne."

" Laurie and Feigan, "notes and transcript from oral history interview, 14 July, Albert Park."

8 Bodna and Feigan, "Transcript and notes of oral history interview, 1 September, Glen Iris."

" Bodna, Petherick, and Millemterview with Ben Bodna

8 Briton and Feigan, "notes of second oral history telephone interview, 4 February.”, Laurie and
Feigan, "notes and transcript from oral history interviewJual, Albert Park."
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Bodna saw that the Office itself needed protection fromgbstarved of funding or

having its role reduced. This had been partly achieved through the legislation and the
positioning of the Office in the Law Department. He regarded it his personal
responsibility to determinedly push for adequate funding fromrgovent for the

Office. He wanted to forestall the effects of inevitable funding cuts by getting the
highest possible initial funding. He knew cuts would come because their role was to
persistently and forcefully criticise the government and its humarcsetepartments

and programmes. Bodna corresponded frequently with the Law Department head and
the various human services Ministers to push the case for sufficient funding for the
Office, its Community Visitors Scheme, and the Guardianship Board. Thesglgtro
assertive letters to Ministers other than the AttorGeyeral were only possible, and
partially successful, for two main reasons. The stature of Bodna as a respected
appointed official was enhanced by the senior party status of the AtiGerasral.

The views they were presenting on the need to have effective safeguards for people
with disability, with their combined positional authority, tapped into the
government s overall oO6policy and phil oso]
improving the situatioffior people with disability" Even with all this forethought,

Bodna was unable to successfully anticipate the actual heavy demands upon the

Office which quickly eventuated.

As the Office developed ways of working it quickly became apparent that the

integrity of its own practices had to be safeguarded from being diverted by the needs
of other bodies and service systems. Services were affected by the long term neglect
of the sector, and there were many difficulties and dysfunctions caused by the large
gapsand demarcations in service provision. Human service workers were often
unaware of the support roles and services that were provided elsewhere. Advocates
frequently had to broker connections between the workers from the range of services
involvedinanii vi dual 6s | i f e, and ensure they t
swallowed up in a social work or case manager role. It was not the role of the
guardian or advocate to find accommodation or support for the person they
represented. Rather than suppldwem, the Office got services to properly fulfil their
role. When Guardianship Board hearings started the Office staff also had to educate

8. | have investigated the formation of this disposition, which was fostered by the ALP Health and
Welfare Policy Committee and Tom Roper above in Chapter Two and Three.
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the members of that body, and clarify roles and responsibilities. The advocates were
finding that while much of thevork was exhausting and traumatic that it would be

the best working experience of their lives.

In the early days, they found out terrible things about life in institutions, such as
people Obeing beaten with criicukissies bat s 6.
meant a rights framework was very important for the emerging Office prétiite.
advocates were dealing with situations in which public policy had failed. The

advocates were a nuisance: their role was to gather evidence and argue strongly and
rationally. They were avoided. One senior psychiatrist would imitate his answering
service to evade speaking to Laurie whenever she telephoned him. The cases they

were dealing with involved difficult situations and distressing issues. Very many

cases werhighly complex and intransigent. They made regular visits to Pentridge
prison and the | ocked wards of psychiatr.i
cases, and had to speak up strongly for people who were seen as difficult and
troublesomé? Staff members have dealt with the real difficulties and demands of

their work in different ways. One of the ways that developed and persisted was to

have fun together by enthusiastically celebrating ritual festive occasions, particularly
Christmas*

Bodna receigd and authored a large stream of correspondence concerning meetings
and community education speaking engageméntSctober 1987, Bodna and his

staff juggled a multitude of cases and issues. In addition to those already mentioned,
these included: commuivisitors legislation, funding and extension to special
accommodation and nursing homes; international recognition of guardianship orders;
a voluntary guardianship pilot; abuse and standards of care in special
accommodation; a project concerning peopih mtellectual disability as victims of
crime; visits to St Nicholas hospital by Rosemary Crossley; international precedents
for the work and concerns of tidfice; interim financial administration for an

individual as a result of a Board order; polamcerns arising from the involvement

of an individual witness to an alleged crime, and the general issues raised by the case;

8 Bodna and Feigan, "Transcript and notes of oral history interview, 1 September, Glen Iris."
8 Laurie and Feigan, "notes and transcript from oral history interview, 14 July, Albert Park."
8| have observed this mysel§ an Office employee.
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and the state teyear plan for intellectual disability servic&sn the midst of this

multitude of issues, Bodna wrote to orfehis newly appointed staff to ask her to

develop six projects, some of which were immediate needs and were already the
subject of Bodnadéds discussions with bene:
project involved establishing the potential number ointtidor the Office; while

others were concerned with more letegm issues such as enduring powers of

attorney’® He was also asking Spence to investigate the production of a¥ideo.

By October 1987 the pressure on the Office, arising from its jurisdictionatters

that had previously been the subject of much debate in the parliauemnts

medical treatment and spegmbcedures, was becoming increasingly evident. Bodna
apologised to the superintendent of the Caloola institution in Sunbury for not

regponding soner to his request concernipgrmission for arestheticsThe
publication of a protocol had been del ay
Guardianship BoardrBsidentandmedical administratorsvere unsuccessful

because the issues wer@vand complexX? Eventually this issue would require

further law reform.

When the small team first started full operations advocacy was the priority over
guardianship. Initially there was only one designated guardian position, the same
staffing level as focommunity education. Severe workload pressures quickly
emerged from rapid growth in guardianship and Guardianship Board investigation
case$’ In late 1987, Bodna began discussions with his stafftE@uardianship
Board President owhat could be don@tmanage the workloads. Unable to resolve
the pressures, Bodna decided in April 1988dmmission consultants, Service
Management Australia Pty Ltd, to investigate the Office operations and produce a

% Official correspondence, October 1987.

% Ben Bodna, internal memo, 5 October 1987.

8 |bid, 8 8 & , internal memo, 7 October 1987, Robert Graetfending your rights: the role of the
Office of the Public Advocaf€arlton: Film Victoria, 1989)This video production was first screened
in February 19890 ffice of the Public Advocate, "Annual report of the Office of the Public Advocate
for the year aded 30 June 1989," (Carlton: Office of the Public Advocate, 1989).

8 Ben Bodna, official correspondence, 8 October 1987.

8 Bodna and Feigan, "Transcript and naiésral history interview, 1 September, Glen Iris.", Robin
Creyke, "Privatising guardianship: the EPA alternative Australasian Guardianship and Financial
Management Conferen¢#992), p. 6See Figures 1 6, pp. 1625, and Appendix One, p. 264.
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Client Service Auditeport™ The consultants tomeredelayed as the steadily

increasing pressures upon the Office delayed the staff feedback sésaibtfss

time Williams was under inordinate pressure. When he went on leave he handed over
about eighty guardianship cases to Walkinshaw. When he retureedveetks later
Walkinshaw apologised for handing back in excess oftemelred case¥.Williams

was eventually acting as guardian for more than 160 individuals all over Victoria. His

workload began to affect his heafth.

The Office would continually lackufficient staff to meet demand, despite the

number of guardians and investigators growing to meet escalating guardianship
demand. The consultants provided ti@&ient Service Auditeport in November

1988. They found the Office was becoming an openappdoachable defender of the
rights of people with disability. They also reported a stalddr view that the Office
wasstretched and overworkeadhich, for the sake of resolving a problesgmetimes

led Office staff to adoptmunnecessarily narrow solati. Relationships with other
agencies and systemic advocacy efforts also suffered. These issues were addressed
through a new Corporate Plan to better allocate priorities and resources, the
employment of specialised investigat@sd the working of considable unpaid

overtime by the advocates and guardi¥ns.

Unlike for the statutory guardianship role, Office advocacy was conducted in a milieu
where communitypased advocacy organisations were already present and active. The
Office decided early that it eed to differentiate itself from the already existing

groups advocating on disability issues. Bodna, Briton, and the Office staff,

di stingui shed between advocating for ofr
They determined that the statutory advgeatthe Office would focus on the

negative rights of o6freedoms fromé becau:

They felt community advocacy was mostly concerned with advocating for positive

% Office of the Public Advocate, "Annual report of the Officettud Public Advocate for the year

ended 30 June 1989."

%1 John Briton, 2 October 1987, Laurie and Feigan, "notes and transcript from oral history interview, 14
July, Albert Park."

2 Bryan Walkinshaw, verbal recollections 2009.

% Barbara Carter and Mark Feigan, "transcript and notes of oral history interview, 3 December,
Melbourne," (unpublished, 2009).

% Office of the Public Advocate, "Annual report of the Offidettte Public Advocate for the year

ended 30 June 1989," pp65
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rights, o6freedoms tod, sliogdhattha ©fficeeuld i ci paf
not do everything matched with the requirements of the’?8titon and Bodna

decided to pitch Office advocacy efforts and involvements at the very senior level,

because they were dealing with tough and problematic situatioes.allvocacy

efforts were further complicated by a concern for the aftermath of their advocacy
interventions. To be ultimately successful in matters such as the alleged abuse of

people living in a residential facility they had to ensure that they didieatte the
facilitydés staff and managers. The staff
solution, as much as they might be a part of the problem. The Office staff members

also found that they had to manage a perception of advocacy thatoveras

ideological, and habitually antagonistic to government and other service praViders.

Bodna thought many of these organisations had become worn out from their
advocacy efforts. As a result of O6bangi ni
years they seemed to lack confidence and skill. He also found them to be working

away in their own little worlds, disconnected through rivalry and a lack of

communicatior’” The Office distanced itself from such conceptions of advocacy

through developing a prefs si on al practice style. Offic
polite, always cautiousd6. They were expe:t

Office as a responsible public bodfy.

During the first part of 1988 theffice was becoming more settled in wsrk and

practice, and this was solidified by the strategic planning process for the Corporate

Plan, finalised in June. This initial planning process described Qffagrammes

and objectives. The Corporate Plan also included performance measuretingeflec

the developing managerialist culture thai
administrative reform agendislost importantly, this process also developed the

long-lived Office CharterThis longlived statement was published unchanged each

year inthe Office Annual Report for the next twelyears®

% Bodna, Petherick, and Millemterview with Ben BodnaBriton and Feigan, "notes of second oral
history telephone interview, 4 February."

% Briton and Feigan, "notes of second oral history telephone interview, 4 February."

" Bodna and Feigan;Ttanscript and notes of oral history interview, 1 September, Glen Iris.", Bodna,
Petherick, and Millerinterview with Ben Bodna

% Bodna and Feigan, "Transcript and notes of oral history interview, 1 September, Glen Iris."

% A vision statement was addeddA02. In 200405 it was significantly revisedsgee Chapter Six).
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OP AOG s mstepmomotathe rights and dignity of people with
disabilities, to strengthen their position in society, and to reduce their
exploitation, abuse and neglect.

OP A6 s pinthd disabldycommunity is independent of care givers

and service providers. It is unashamedly on the side of people with
disabilities. It encourages, supports or actively takes part to ensure that their
voice is heard to develop, present and sustain their agisere their

choices, interests or rights are prejudiced. It has a watching brief on the

decisionmakers.

OPAG6s manner wilmedperandabpraachable, persistent and
thorough. It will be fair, but will not shirk an issue. It will negotiate and

conciliate. It will know its facts.

OPA will choose priorities responsiblybetween the demands for its
services and will allocate resources to ensure maximum effect. It will
communicate its choices to the disability community and be accountable for

them?®

The charter combinegerseveranceith healthy scepticism, through the

determination to both not shirk an issue and know the facts. Passion came from the
straddling of older human rights discourses based in dignity, with the emerging

consumer rights discowgf choice. Pragmatism tempered the partisanship of being
unashamedly on the side of people with
satisfied the criteria described by Wolfensberger for the conduct of effective

advocacy on behalf of disadvantagedmed™ The charterds |l ongevi

was the right pitch for the new statutory Office.

One surprise for Bodna was the controversy and workload associated with the
Medical Treatment (Enduring Power of Attorney) Act 19&8nmonly referred to as
thegidd with di Y*ThetOffice agreedga také raspdnsibility for

1% Office of the Public Advocate, "Annual report of the Office of the Public Advocate for the year
ended 30 June 19880riginal emphasis.

%1 Briefly, Wo | f e n s seeen gemenisof effectivadwcacy are: action based; minimis
conflict of interest; écused on perceived major neggisgmotion of well being and best interests;
vigour; fidelity and orientation to long haul nature; and costliness to the advQeaR®, "About
advocacy," Queensland Parents for People with a Disability,
http://www.qppd.org/About/advocacy.htm.

19261 exampleMischa Merz, Evelyn Tsitas, and Calvin Miller, "Uproar on 'kill lawigrald, 5

April 1990.
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