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Summary 
 

The Office of the Public Advocate was formed as a state instrumentality in Victoria in 

1986. It was given statutory powers to protect people with disability from 

maltreatment, and to advance their rights and interests. Its functions included 

advocacy, adult guardianship and visiting of residential services. The Officeôs origins, 

establishment and development are investigated through an examination of key socio-

historical processes, actors and events. This is the first scholarly history of the Office. 

 

A range of sources were used. Primary sources included Australian Labor Party 

archives, newspaper reports, and official archives. Office publications and archives 

provided key material. Oral history interviews were conducted with over twenty 

former and current officials, activist, staff and volunteers. Oral history data, shaped 

by the participantôs experiences, insights and evaluation of events, informed the 

analysis of the source documents. 

 

The first Public Advocate emphasised advocacy. The political and social context of 

the Office changed after its establishment. Deinstitutionalisation, an ageing 

population, and increasing individuation and social complexity led to greater demand 

for guardianship from the Office. The subsequent public advocates adapted the Office 

to these changed social conditions. During the 1990s the public advocates also had to 

manage the changed political context shaped by the neo-liberal government of this 

period. Vigorous public advocacy was de-emphasised as the constraints of its quasi-

independent nature became more apparent. The government context changed again 

after 1999 but the new public advocate was still largely occupied with the demands of 

guardianship. The thesis explores these and other influences upon the development of 

the Office. 
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Foreword 
 

This thesis is a history of the Victorian Office of the Public Advocate (the Office), a 

statutory body, which was established in 1986 to promote the rights and dignity of 

people with disabilities, to strengthen their position in society, and to reduce their 

exploitation, abuse and neglect. I was introduced to disability advocacy through 

Citizen Advocacy in Melbourneôs western suburbs during 1988. A year later through 

that programme I met a man incarcerated at Pentridge Prison, held in the maximum 

security unit for his own protection. While I waited to be locked in with this man in 

his cell, on a blackboard, I read the names of notorious murderers whom were also 

held in this unit. As I listened to my new acquaintance talk about his life I began to 

understand what was done to people with intellectual disability through 

institutionalisation. I remained in touch with him over the next ten years and learnt a 

lot about the ordinariness of intellectual disability and the unfairness of the social 

response. I also met and learnt from other amazing people whom had spent much of 

their lives in terrible institutions. 

 

I became interested in disability advocacy as I tried to understand my own life course. 

I was beginning to interpret some of my important experiences through a disability 

framework. I had suffered a repetition strain injury while working casually to support 

my early university studies. I was also dealing with other issues and I left my studies 

for full time work in the public service, where I provided specialist employment 

assistance to disadvantaged jobseekers, including people with disability. I was 

working in that role when I found Citizen Advocacy, looking for support options for 

people. Meeting people with life-long disability, and an experience quite unlike my 

own relatively privileged circumstances, gave me a different kind of sociological 

perspective on my own life. I found myself drawn to advocacy and left the public 

service to work in the community sector. I worked for one-year at Disability 

Employment Action Centre Inc, one of the organisations operated by people with 

disability that had come out of the Disability Resources Centre Inc and the 1981 

International Year of Disabled Persons. I worked there at the end of the 1980s, as I 

turned thirty. 
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I formed a strong vocational intention to do advocacy when I next became the first 

coordinator of Action Resource Network Inc. I was appointed to set up and operate 

this advocacy organisation by people with severe physical and multiple disabilities, 

who received services from the Spastic Society of Victoria. I worked in this position 

for the next twelve years. With others, amongst a lot of other innovative advocacy 

work, we ran a major sustained campaign on deinstitutionalisation. As part of this I 

was very involved in a major legal case against the State Government. Towards the 

end of my work with this organisation I began a Masters thesis at RMIT University, 

analysing this campaign and disability social policy. I had settled on an unstable 

disability identity for myself. It was problematic for me because my own experience 

was very different to that of the people with cerebral palsy and other disabilities I 

encountered. Also, the binary opposition of dis/abled did not seem to me a coherent 

or justifiable explanation for radical differences in lifeôs opportunities. 

 

I next worked for five years in the disability areas of government departments. I was 

then appointed to the position of policy and research coordinator of the Office of the 

Public Advocate. This was not the first position I had applied for with the Office. It 

did feel like the right job for me there after all my previous experience and learning. I 

was then fortunate to be able to take leave from my position and undertake this 

investigation.  

 

This work brings together many of my own curiosities and concerns about why 

people with disability are so poorly treated and why the Office is the way it is. My 

investigation overlaps with the period of my youth and working life, and some of my 

significant involvements and interests. This means my own biography lightly 

intersects with aspects of the history that I have investigated.  

 

I was at high school in 1974 when Premier Hamerôs inquiry into intellectual disability 

started. I remember reading the Minus Children series of reports in the Age when they 

were first published in the 1970s. Later, I would also have read the early newspaper 

articles about the Office. Largely, I remained ignorant of the situation for people with 

disability in our segregated society. This began to change when I became involved 

with Citizen Advocacy in the late 1980s. The guest speaker at an AGM, Graeme 

Williams, talked about the early work of the Office. I had never before seen someone 
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who was so obviously exhausted by their work but also so evidently passionate and 

committed. Ethel Temby was the guest speaker at another AGM, perhaps the next. I 

was captivated by her story and listened intently to her every word. She spoke of her 

advocacy in a world where people were routinely treated abominably. What she 

mostly shared was her kind and wise vision of a possible world where people with 

intellectual disability could live as fully included members. 

 

A short while later in 1991, early in my work at Action Resource Network, quite late 

on a Friday afternoon, I received a telephone call from a man with quadriplegia living 

in a specialised supported accommodation. This service was run by what I thought 

was a reasonably progressive association. He told me that he was being evicted 

because he was unhappy living there and had made complaints about his care and 

conditions. He needed advocacy, but I felt inadequate in this emergency situation and 

I needed to get home to my young children. I rang the Office of the Public 

Advocateôs after hourôs number and was a bit surprised that the Public Advocate, Ben 

Bodna himself, answered my call. He immediately reassured me that he would fix the 

situation and that there would be no eviction that night, or later. He was also quietly 

insistent that I remain involved, and for me to follow up further the next week, which 

I did. I found him a very impressive person. I was very pleased that he and one of the 

original Office advocates, Dymphna Laurie, were part of the evaluation team that 

later looked into our organisation. In the mid-1990s, I was able to employ Niki 

Sheldon, also an Office advocate, who has since greatly encouraged my work.  

 

Unlike almost all other community advocacy organisations, our work included 

making regular applications for guardianship and administration. A year or so after 

making that telephone call to Ben, I had serious óbest interestsô conversations with 

Bryan Walkinshaw. He was the guardian of a young man whom I was also supporting 

as an advocate, after contact from his mother. The mother didnôt want the 

guardianship involvement of Bryan, who was trying to understand what was going on 

in this family and improve their situation. It was dreadfully complicated and very sad. 

While I tried to maintain a positive relationship with the mother my attempts at 

positive intervention were resisted by her. Despite all our judgments and wanting 

what was best for this young man, nothing really substantial could be achieved by 

either of us. 
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As I gained more experience in disability advocacy I became more involved in its 

advancement and defence. After Benôs retirement and the attack upon independent 

advocacy at the height of the Kennett government I became deeply involved in the 

campaign over deinstitutionalisation during the mid-1990s. This was serious 

sustained activity against the government by small community disability advocacy 

organisations, without support from the Office. It was for this reason that I had my 

first meeting with the then acting public advocate, Glenn Carleton. It wasnôt a long 

meeting. I went to get support for our efforts and was bluntly told that none would be 

provided. For a long time following, I had a particular view of this man which I now 

realise was insufficient. After our second meeting, when I interviewed Glenn as an 

informant for this work, I had to completely reconsider the period of his temporary 

assignment to the role of public advocate. 

 

I had a lot more to do with the second public advocate, David Green. Again, I was 

trying to persuade him to a certain point of view, and to get Office support, but it 

soon became clear that it was not the right time for the Office. I also found that we 

held many common views, although we seemed to differ sometimes on what response 

was best. David and I tried hard to understand one another and the problems besetting 

people with disability and their advocates. He was very happy to meet and work 

collaboratively, and we both looked to the Victorian Council of Social Services where 

I was also involved. These were very difficult times for advocates but also a time 

when the desire for collaboration was present.  

 

When Julian Gardner was first appointed as the third public advocate my wife Kerri 

and I decided to invite him over for dinner to discuss the issues as we saw them. He 

accepted my invitation and we had a good chat. He was clearly another very 

impressive person who would impose his authority and experience upon the Office. It 

was six years later, still during his appointment, that I myself became an employee of 

the Office. I had strong views about the nature and role of advocacy and related 

matters. When I started, my managers and colleague, Julian, David Sykes and Natalie 

Tomas had already formulated the idea of a project on the history of the Office. 

Natalie had supervised Matthew Potts on student placement from Monash University 

who had produced a project brief in May 2005. As I didnôt start with the Office until 
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six months later, in November 2005, I was not involved in the early discussions when 

the first formative work was done. I became more involved during the subsequent 

process of applying for a Linkages Grant from the Australian Research Council. This 

was when I first met Prof. Judith Brett and Dr Anthony Moran who encouraged me to 

consider the candidature when it became available. 

 

Undertaking this research and investigating the formation, establishment and 

development of the Office has been a great privilege. I have endeavoured to tell the 

story of the Office in a way that is scholarly, accessible and faithful to the historical 

facts as I have interpreted them. I have steered away from an overly theoretical 

treatment, such as I took in the writing of my Masters thesis. There I had tried to use a 

case study example to understand the persistence of institutionalisation using a 

Foucauldian textually orientated discourse analysis method. I wanted my work on the 

Office to be accessible and to give a coherent and substantive account which helps the 

reader to form an understanding of the relevant circumstances, contributions, events 

and processes, and what these might mean. The Office, and the socio-historical 

processes of which it is a part, are an important and neglected part of Victoriaôs 

history.  

 

As this work is a history, it is often necessary for me to use the terms of the day when 

examining past events. Many of the historical terms used for mental illness and 

intellectual impairment are offensive. I am sorry for any hurt that people may feel 

when they see these words used in this work. Where possible, I use the terms now 

commonly preferred, such as ópeople with disabilityô, ópeople with intellectual 

disabilityô and ópeople with mental illnessô. I use the umbrella term ópeople with 

cognitive impairmentô when referring to the diverse group of people who may 

sometimes need guardianship or other direct support through the Office.  

 

Guardianship is a response to the human need which arises from concern for the 

personôs (legal) capacity. This is their ability to make reasonable decisions which 

fully comprehend and anticipate all the implications and consequences of the 

decisions necessary for self-government. 
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The supervision and encouragement I received from Prof. Judith Brett was critical to 

this work. Her many wonderful attributes as a supervisor greatly benefited me. I 

found her to have the uncanny ability to voice what was most helpful to me at that 

particular moment. Throughout, she helped me to work out what I needed to do and 

to get it done.  I also very much appreciated the encouragement, advice and practical 

support of Prof Diane Kirkby and the staff of Humanities and Social Sciences.  

 

Thank you to all my informants who gave of themselves to help me understand what 

happened and why it was significant. It has been my great privilege to have talked 

with and learned from people who have made such important contributions.  

 

Thank you to my past and present colleagues at the Office of the Public Advocate 

who either initiated this work or helped me when I visited weekly to examine the 

archives. 

 

I would also like to thank my many postgraduate peers in the history, politics and 

sociology programmes who gave me friendship, encouragement and practical 

support. They really helped me feel that what I was doing was good and important.  

 

My inspiration over the last twenty years has come from many people including 

Walter Colyer, John Harrowell, Amanda Hiscoe, Colin Hiscoe, Daisy Serong, Doug 

Pentland, Janice Slattery, and Larry Tucker. I am glad we could share experiences. 

 

Without the love, patience, sacrifice and support from my wonderful wife Kerri this 

work would not have been possible. My loving gratitude.
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Chapter One. Disability and equality 

REPRESENTING AND PROTECTING PEOPLE WITH DISABILITY  

 

The things the Office found out in the early days about the goings-on in institutions 

were terrible. People being beaten with cricket bats and those sorts of things! 
1
 

 

Ben Bodna AM was officially appointed Victoriaôs first Public Advocate on 8 July 

1986.
2
 Holding an independent statutory office, responsible to the parliament, he 

swore to represent and protect people with disability when they were being óabused, 

assaulted, neglected or exploited by those who care for themô.
3
 His appointment was 

mandated by the just enacted Guardianship and Administration Board Act. The 

Guardianship Act complemented the Mental Health Act 1986 and the Intellectually 

Disabled Personsô Services Act 1986. Under these two service Acts the Office would 

also recruit and support ordinary people to visit and report upon conditions in 

Victoriaôs residential services as Community Visitors. The three Acts together formed 

a comprehensive reform of long-standing mental health law. The Public Advocate 

and his small team of twelve-staff moved into a new building on 14 September 1987. 

The officials and hearing rooms of the complimentary Guardianship and 

Administration Board were downstairs. They were located in the café-culture precinct 

of multi-cultural Carlton. This suburb was adjacent to the nationôs second-biggest 

capital city of Melbourne, in Australiaôs prosperous small south-eastern State of 

Victoria.  

 

In this first chapter I briefly introduce the context that led to the appointment of 

Bodna, and how the Office broadly developed over its first twenty-one years, and 

why this recent history is important. I also discuss the methodology of this first 

written history. I outline the structure of the subsequent chapters at the end of this 

chapter, after next introducing the Officeôs diverse range of powers and roles, and the 

different challenges that would emerge for the Office. 

  

The assemblage of state functions and powers in the Office of the Public Advocate, 

for the protection and representation of people with disability, was unprecedented in 

                                                
1
 Ben Bodna and Mark Feigan, "Transcript and notes of oral history interview, 1 September, Glen Iris,"  

(unpublished, 2008). 
2
 "Government Gazette,"  (Melbourne: State of Victoria, 1986), p. 2170. 

3
 Robyn Dixon, "New Public Advocate will ensure that disabled get a fair go," Age, 31 July 1986. 
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 Australia. It was an innovation of international significance. Reforms to guardianship 

measures began in the West in the 1970s. The 1978 enactment in Alberta, Canada of 

the Dependent Adults Act was a pioneering and influential international example.
4
 

Closer to Victoria, the State of South Australia modernised guardianship through the 

Mental Health Act 1976-1977 (SA).
5
 What differentiated the later Victorian 

Guardianship and Administration Board Act was its ambition of forming a state 

instrumentality for adapting the community to the needs of people with disability. 

The principal author, Alan Rassaby, researched the guardianship and ombudsman 

examples extant in the early 1980s and produced an innovative approach which 

combined a range of powers into a single entity.
6
  

 

The Public Advocate and Community Visitorsô extensive powers and functions were 

a mechanism for actively representing the rights and needs of people with disability. 

These dynamic powers went beyond the more typical equal opportunity approaches. 

It gave people with disability a state-based agent to assist them achieve equal status as 

members of society. In part, to do this the Office would sponsor the translation of the 

concept of the least restrictive alternative into wide social practice. 

 

Bodna had to establish the Office with no obvious precedent to guide him. He was 

able to create expectations, rather than live-up to an existing formula. He set about 

originating the role, in a broadly supportive atmosphere of optimism and change. He 

was a senior public servant, towards the end of his professional career. To the surprise 

of the doubters, Bodna seized his role with forceful conviction and went about it with 

militant vigour. In 1992, towards the end of his seven-year appointment, a new neo-

liberal Kennett Government came to power. This change of government, and broader 

social change, had a deep affect on the Office. Bodna retired in July 1993 after having 

successfully established the Office, but left with it facing an uncertain future.
7
  

 

                                                
4
 Cindy Ady, "Legislative Review of the Dependent Adults Act and the Personal Directives Act Final 

Report and Recommendations,"  (Alberta: Alberta Justice, Alberta Seniors and Community Supports, 

2007), p. 9. 
5
 Terry Carney and Peter Singer, Ethical and legal issues in guardianship options for intellectually 

disadvantaged people, Monograph Series No. 2 ed., Human Rights Commission's Monograph Series 

(Canberra: Australian Government Publishing Service, 1986), p. 23. 
6
 Alan Rassaby, "email response to questions from Mark Feigan received 29 January 2009,"  

(unpublished, 2009). 
7
 Parliament of Victoria, "Ministers Database (8 April 1982 - Current)," Parliament of Victoria, 

http://tex.parliament.vic.gov.au. 
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The following public advocates had to respond to changing expectations, political 

circumstances and social conditions. The possibilities for each of these public 

advocates were quite different. They were: Glenn Carleton (acting), July 1993 ï 

September 1995; David Green, September 1995 ï October 1999; and Julian Gardner, 

February 2000 ï April 2007. 

 

Every public advocate was deeply challenged by the intense strains of their role in 

Victoriaôs rapidly changing late-modern society. They had to deal with the terrible 

harms and troubles sometimes afflicting people with disability, and the conflict with 

entrenched interests and practices inherent in their advocacy role. As well, they had to 

sensibly administer the running of the Office, with growing demands and limited 

resources. They had to stake out and embed the legitimacy of their interventions in 

the terrains of services, government and community. They had to become very 

knowledgeable about the human condition and vastly different complex service 

systems, bureaucracies and laws. They all had to deal with the inbuilt difficulties of 

managing a statutory office with a range of functions and powers. They had to 

accommodate the conflict of interests from its machinery of government 

arrangements, and strike a balance between its sometimes awkwardly matched 

functions. The later public advocates would also have to deal with pressing widely-

ranging internal and external expectations.  

 

Before Bodnaôs appointment, Victorians with disability had largely not benefited 

from the espoused national ethos of the fair-go.
8
 Beginning in the 1970s, Victorian 

citizenôs self-conception as a culturally and socially progressive inclusive society 

began to be extended to people with disability. Before then, it was popularly assumed 

that people with disability and mental illness (and their families) were being properly 

looked after by beneficent state and charitable systems of care. In reality, a caring 

generous response to disability was not to be found. People who needed high levels of 

support due to their disability or mental illness were mostly excluded from the 

mainstream in institutions. There they were often treated abysmally. This pattern was 

found generally in modern Western societies. This was so in Victoria since the 1870s; 

when the large-scale incarceration of people with mental illness and intellectual 

                                                
8
 I use the term people with disability as an umbrella term for people with significant impairments, 

including mental illness, whom require social support or are affected by systematic discrimination. 
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disability in impoverished institutions began. The residents of institutions were 

denied their well-being and dignity through miserliness, misunderstanding, 

misrepresentation, and maltreatment.  

 

An international deinstitutionalisation movement increasingly challenged the 

situation of people with a disability after the Second World War. This international 

activism slowly achieved reforms to human services and the law. In Victoria in 1986, 

the old outmoded lunacy and guardianship laws were modernised by these social 

change processes, in advance of many other countries and Australian states.
9
  

 

The innovative statutory role of the Public Advocate was launched by a reforming 

Australian Labor Party (ALP) government, with multi-partite support.
10

 The role and 

the broader legislative package was developed and refined over the previous ten 

years. The public policy was formed through a series of forums. These were: 

government inquiries; an internal ALP committee; the Health Department; and public 

consultation. The Community Visitor provisions were sparked by the Office 

implementation project managed by Bodna from his position inside the Attorney-

Generalôs department. Negotiations between the parliamentary representatives 

brought some final changes, particularly to the Mental Health Act.  

 

The parliament gave the Community Visitors and the Public Advocate extensive 

powers to prevent the exploitation and maltreatment of people with disability, 

through service visitation, representation, advice and community education functions. 

When necessary, the Public Advocate could be appointed guardian for adults whom 

lacked legal capacity because of their cognitive impairment, and make important 

personal decisions on their behalf in the legal shoes of the person. This guardianship 

function was to be exercised as a last resort, when a less restrictive option was not 

available. 

 

                                                
9
 Australian Law Reform Commission, "Discussion Paper No 39: Guardianship and Management of 

Property,"  (Sydney: Australian Law Reform Commission, 1989), pp. 8-9, The Avalon Project at Yale 

Law School, "The Twelve Tables," The Avalon Project at Yale Law School, 

www.yale.edu/lawweb/avalon/medieval/twelve_tables.htm. 
10

 I use the accepted umbrella term for abuse, neglect and other harms. Linda M. Mitchell and Amy 

Buchele-Ash, "Abuse and neglect of individuals with disabilities: building protective supports through 

public policy," Journal of Disability Policy Studies 10, no. 2 (2000): pp. 225. 
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The power to appoint a guardian (or an administrator for financial decisions) was 

given to a more user-friendly specialised tribunal, the Guardianship and 

Administration Board. This modernisation of lawful substituted decision-making 

arrangements accompanied updated laws for the service response to mental illness 

and intellectual disability. The package of mental health legislative reforms was 

intended to correct the prior situation, where many people with disability had 

previously been shut away and forgotten. The reformed guardianship arrangements 

addressed practical difficulties for autonomy and inclusion raised by some people 

with disability. These were their reduced legal capacity and vulnerability to 

exploitation and maltreatment. I use the term inclusion as an umbrella term to refer to 

the movement away from large-scale exclusionary treatment in institutions towards 

more mainstream service settings and greater opportunity for economic, social and 

cultural participation.  

 

The cognitive impairment of people with severe mental illness or intellectual 

disability meant they sometimes had extreme difficulty in conducting everyday 

personal transactions in the autonomous manner typically expected in modern 

society. Their reasoning, thinking or processing of information, was disrupted or 

hindered by their mental illness or intellectual disability (or both). This often also 

seriously affected their personal development and social behaviour. As well, the 

deprivations of institutionalisation, and the deleterious consequences of some of the 

treatments, impacted upon the abilities and social functioning of those affected. For 

some, effectively formulating or communicating their needs or wishes was impossible 

because of the severity of their impairment, illness or injury.  

 

Due to their observable traits and social limitations, people with these life-long or 

persistent conditions were marked not just as different; they were systematically 

devalued as defective and as less than a full human being. As Wolf Wolfensberger 

has shown, people with disability were cast into a range of major historic deviancy 

roles. In discourse, they were sometimes depicted as alien, animal, perpetual child, 

contagion or dangerous menace.
11

 A belief in the dangerousness of insane or impaired 

people who criminally harmed others was deeply socially entrenched. The inability of 

                                                
11

 Wolf Wolfensberger et al., The principle of normalization in human services (Downsview, Toronto: 

National Institute on Mental Retardation, 1972), Chapter Two. 
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some to appreciate the consequences of their behaviour was portrayed as in itself 

evidence of a lack of humanity, if not the presence of evil. Not uncommonly, 

dangerousness and menace was assumed pervasively typical of disability, which 

normal people had to be protected from. As a consequence of these social tendencies, 

people with serious disability and mental illness were de-individualised and treated 

categorically, leading to their mass exclusion. The prevalent practice was to identify 

people as either lunatics or idiots at the youngest possible age, and confine them 

together at the lowest cost possible in institutions. They would be kept there for life, 

away from the mainstream. This long-standing treatment of people with disability 

became increasingly questioned after World War Two. 

 

A separate set of issues relating to consent for medical treatment were also emerging 

as greater emphasis was given to patientôs autonomy. There were real practical and 

ethical difficulties involved in obtaining consent for medical treatment of some 

patients. Those with a serious cognitive impairment, injury or health condition were 

not able always able to give informed consent themself. This was becoming an 

increasingly contentious social issue and difficult medical-practice problem due to 

advances in medical treatment. This was particularly so for cases involving end-of-

life decisions for people formerly competent who were unable to give consent due to 

their serious condition. Next-of-kin were not always available or willing participants. 

The more sensational example of this problem was the question of who would make 

the decision to discontinue artificial life-support for a patient in a coma due to a 

traumatic brain injury. A more prosaic example was the need to obtain consent for 

dental treatment for a person with life-long cognitive impairment. 

 

The 1980ôs reform was slow to arrive coming more than one hundred years after the 

proclamation of large-scale institutionalisation through the Victorian Lunacy Statute 

of 1867. The advent of modernity had promised the equal status of citizens of the 

nation-state. This status had been denied to people with cognitive impairment for 

their functional limitations, difference and perceived menace. Out of remaining 

concern for their human status, and the taxpayer dollar, the suitability of conditions in 

Victoriaôs institutions for their residents had been inspected since that first Lunacy 
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Statute.
12

 Over time, this Official Visitors scheme had become a lifeless relic, and an 

ineffective safeguard against maltreatment. Scandal and the need for far reaching 

reform of institutions were periodically raised in newspaper reports and official 

inquiries. The Zox Royal Commission first recommended distinctions in the 

classification of people with intellectual disability and mental illnesses in the mid-

1880s.
13

 In the early 1920s there was renewed lobbying for separate treatment.
14

 

While there were reforms in the 1950s and some earlier, this separation did not fully 

occur until after the passage of the 1980s legislative package.  

 

The measures contained within the reform package of mental health legislation gave 

people with cognitive impairment service-user rights and the promise of access to the 

mainstream as included rights-bearing citizens. Official Visitors were replaced by a 

new inspection scheme, the Community Visitors, mandated through the Mental 

Health Act and the Intellectually Disabled Personsô Services Act. Ordinary members 

of the community would conduct the visitation, and report to the parliament.  

 

Before this law reform, deinstitutionalisation had already become Victorian public 

policy in 1979. Local activists had pushed for this following the postïWorld War 

Two social change associated with the rise of human rights. The 1986 legislative 

package gave this policy intention the machinery of government and legal 

mechanisms for actually delivering community-based services and support systems. 

The Guardianship Act mechanisms protected people with cognitive impairment when 

they participated in transactions that would otherwise be unreasonably cumbersome, 

risky or token. The expectation was that people would not have to be locked away 

from the community any longer, unless they represented a real danger to themselves 

or others. The new Community Visitors Scheme volunteers would provide a bridge of 

understanding and experience, which could foster the social inclusion of people with 

disability. There was real optimism that the range of Office activities could broker 

and enable a better deal for people with disability, supporting their equality. 

                                                
12

 Public Record Office Victoria, "Function VF 128; Health, mental; Description of this Function," 

Victorian Government. 
13

 David McCallum, Personality and dangerousness: genealogies of antisocial personality disorder 

(Cambridge: Cambridge University Press, 2001), p. 71. 
14

 Ministerial Committee on a Legislative Framework for Services to Intellectually Disabled Persons 

"Report of the Committee on a Legislative Framework for Services to Intellectually Disabled Persons "  

(Melbourne: Minister of Health, 1984), p. 7. 



 8 

 The Office was primarily conceived through a series of governmental commissions 

of inquiry. The 1977 report of the Victorian Committee on Mental Retardation (Evans 

Report) was a blueprint for the development of intellectual disability services, 

including the rudimentary elements of the Office.
15

 The committee identified two 

competing underlying philosophies for services.  The public policy dilemma was to 

resolve how to treat people with intellectual disability, as either equal or different. 

The committee thought normalisation, as a rights-based process of problematisation 

and applied wisdom, could resolve this dichotomy in favour of equality.
16

 

 

The committeeôs members included Ethel Temby MBE. She had been a determined 

advocate for people with intellectual disability and their families since the birth of her 

son in 1957. During his childhood, Rowan lived at Kew Cottages, Victoriaôs largest 

institution for people with intellectual disability.
17

 Tembyôs sustained advocacy made 

a significant contribution to the Guardianship Act and the formation of the Office. 

Temby was also perhaps the first person in Australia to use the term normalisation. 

 

From 1969, normalisation was strenuously pushed in English-speaking countries 

through the work of Wolfensberger and others. In that year, it was authoritatively 

argued in the USA as the basis for more inclusive rights-based approaches in 

disability services.
18

 In North America, there were early examples of support services 

and updated approaches to advocacy and protection based on the normalisation 

principle. Some agencies were not limited to the protection of people with disability 

and defence of their rights. They also sought to actively advance their status and 

human rights as equals. Temby travelled to some of these services to study them, out 

of her frustration with the local opposition to her support for normalisation. She 

wanted to see at firsthand how normalisation-based approaches were being 
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implemented and their results. Her observations strengthened the case for reform 

made in the Evans Report through practical examples and guides for action. Tom 

Roper MLA, a rising Opposition member of parliament, amongst others, soon 

followed in Tembyôs footsteps.
19

 Roper would later introduce the mental health 

reform package to parliament as Minister of Health.
20

  

 

Advocacy for people with disability by family members and professionals, and 

individuals with disability themself, accelerated after the impact of the 1960s social 

movements. In the 1970s in Victoria, local circumstances led to growing opposition 

to the long-term conservative Liberal Party Government. Activism concerned with 

social justice and community began to emerge. The Hamer Government instigated the 

Victorian Committee on Mental Retardation in 1974 to manage the eruption of public 

concern over conditions at St Nicholas Hospital. A worker there, Rosemary Crossley, 

later instigated legal action so that Anne McDonald would not have to live there in 

neglect. Advocacy over disability issues continued to grow momentum. Active 

support from beyond the individuals and families directly affected grew. 

 

Beginning in the late-1960s, increasing numbers of graduates were leaving Victoriaôs 

universities having completed more critically orientated courses in the law, medicine, 

teaching and helping professions. Some became committed activists who shared 

opposition to the status quo and ideas about equality and community responsibility. 

Many gravitated to Melbourneôs inner suburbs of Fitzroy and Collingwood. The 

Victorian Council of Social Services (VCOSS) was located in Collingwood, and 

several major welfare organisations had headquarters nearby. VCOSS had long acted 

as the peak body for welfare organisations and as an advocate for disadvantaged 

people. Its activities and resources fostered the efforts of fledgling community 

organisations and encouraged the felt spirit of change through activism. VCOSS also 

helped enable the emergence of a local disability rights movement and the 

modernisation of guardianship and administration measures. 
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A few community-activist professionals became very involved with the ALP and 

state politics. The ALP considered wide-ranging social policy issues as it got closer to 

forming government during the 1970s. Its annual conference policy-input process was 

systemised through formally constituted policy development committees. These had 

representation from grass-roots branch members, parliamentary representatives, 

ministers, and the ALPôs union and community connections.  

 

The Health and Social Welfare Policy Committee drove the ALP mental health and 

disability reform agenda. Terry Carney made a sustained contribution to this 

committee. He had continued to push for law reform for people with intellectual 

disability since producing the report on the law for the Evans Report.
21

 Temby too 

became very involved. Brian Stagoll, a psychiatrist committed to reform of Victoriaôs 

psychiatric services, brought critical knowledge and views on mental health services. 

He had worked in the USA, and seen the desirable and undesirable results of 

emptying the asylums. 

 

The climate of sustained activism on behalf of people with disability continued into 

the 1980s. This activism, mobilised around concepts including integration, effectively 

challenged the long-standing public policy on disability. The Liberal Health Minister, 

Bill Borthwick dealt with his continuing political difficulties over these issues by 

instigating two further committees of inquiry. The Hamer Government lost office in 

1982 before he received the second, the Report of the Minister's Committee 

Considering Rights and Protective Legislation for Intellectually Handicapped 

Persons (Cocks Report).
22

 

 

The Cocks Report contained the draft legislation which most directly led to the 

formation of the public advocate role. Rassaby extensively reviewed the protective 

guardianship and ombudsman advancement approaches emerging in North America 

at the beginning of the 1980s. His research work was used for an important Australian 
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publication on mental health law reform.
23

 He then applied this knowledge to prepare 

draft guardianship legislation with the hybrid Official Representative role.
24

 Errol 

Cocks, the new director of Victorian intellectual disability services, chaired this 

committee inquiring into legal protection for people with disability. Temby also 

actively participated in this committee. Cocks had recently been appointed by the 

Liberal Government to begin implementing normalisation and deinstitutionalisation.  

 

The new ALP Government was elected to power in April 1982. It had an extensive 

reform agenda for both policy and government administration. There were high 

expectations after its long twenty-seven-year absence from government. While 

disability reform was one of it high-level priorities some legislation still needed 

development. The Cocks Committee had not been able to consider intellectual 

disability services legislation. The new Health Minister Roper continued in the 

tradition of synoptic public policy making with a further committee of inquiry.  

 

The Rimmer Report of 1984 was the report of this last Victorian committee of the 

period.  This committee said the existing laws for intellectual disability were 

anachronistic and based on an outdated sickness model.
25

 Together, the four 1980s 

committees had worked through the local consequences for Victoriaôs law and 

government of three major international trends. These were the movement towards 

deinstitutionalisation, the adoption of the legal principle of the least restrictive 

alternative, and the embrace of normalisation.  

 

The processes of the Health and Social Welfare Policy Committee assisted Health 

Minister Roper to advance the reforms previously developed in the official 

committees of inquiry. Under Roperôs auspice, the necessary reforms were developed 

into a complementary set of three Bills. These had to be successfully presented to the 

affected constituencies for consultation, and passed into law by Parliament. This 
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committee gave the issues the standing they needed to become a high priority for the 

busy reform agenda of the new government.  

 

The Attorney-General, Jim Kennan, and other government members supported the 

reforms being politically sponsored by Roper. Kennan gave the draft legislation to 

Bodna, whom he had previously appointed to help administer the law department. 

Bodna became interested in the position immediately. Cabinet agreed to support his 

desire to be appointed the first public advocate.  

 

He wanted the job for what he knew happened to people behind the walls of large-

scale institutions. He had seen it for himself as a senior bureaucrat in charge of 

running prisons. His experience made him an ardent believer in community 

responsibility. His seniority and self-assurance equipped him for the advocacy 

demands of the position raised by tackling powerful and vested interests. While there 

were large-scale problems to confront, a lot of the Officeôs interventions involved the 

poor treatment of a family member with disability by those closest to them. Bodna 

saw that all systems of support for people with disability had a responsibility for 

identifying and preventing maltreatment. He deliberately decided upon a small 

number of staff. He did not want the Office to become a large body that would 

supplant othersô existing duty to care and protect.
26

  

 

The Office stated its mission in June 1988, as part of an enduring broader Charter. It 

specified a three-part Office role for people with disability, derived directly from the 

Guardianship Act. It would promote their rights and dignity, strengthen their position 

in society and reduce their exploitation, abuse and neglect.
27

 The Office would 

achieve its mission directly and through support to the Community Visitors. Its 

functions included: advocacy; community education; guardianship; and investigation 

reports provided to the Guardianship Board following guardianship applications. Two 

different forms of advocacy and representation were provided and reported. 

Individual advocacy was representative action aimed at benefiting an individual in 

their particular circumstances involving maltreatment. Often these circumstances 

raised issues affecting a wider group, and sometimes a very large class of people. 
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Representation conducted on behalf of groups to change systems and larger-scale 

practices was reported as systemic advocacy. Paid Office coordinators supported the 

community visitor volunteers to undertake and report their residential service 

visitation and representation undertaken on behalf of the residents. 

 

Bodnaôs vision and experience guided the Office response to both the domestic 

incidences of maltreatment and the large-scale issues for Victoriaôs aged care, 

disability, and mental illness service systems. The latter were mostly old-institutional- 

style services run by the state and large charities. Some were private businesses. For 

the public exposure of serious maltreatment in nursing home and other facilities 

Bodna had a willing ally. Tony Lawson, formerly of VCOSS, had been appointed 

President of the Guardianship Board. Their cooperation ensured the media were 

present when the Office brought guardianship cases for hearing before the Board on 

behalf of affected residents.  

 

These cases, and Bodnaôs emphasis on establishing a high public profile, led to a 

steady stream of newspaper articles during the 1980s. óBehind closed doors: the 

nursing homes scandalô and óA public advocate steps on official toesô are examples of 

the headlines.
28 

As the Office uncovered serious abuse occurring in institutions the 

existing momentum for deinstitutionalisation was strengthened.
29

 Under Bodnaôs 

direction, with the enthusiastic support of his staff, the Office also instigated many 

initiatives and legal developments of enduring significance.  

 

Bodna was an inspiring leader who enjoyed great loyalty from staff during the 

exciting establishment period. As the first public advocate he had successfully 

championed the rights and status of people with disability, and supported the 

successful deinstitutionalisation of most residential intellectual disability services. 

When the Kennett Government was elected Bodna found he did not have the energy 

or inclination to continue in the role. The world had already changed for advocacy 

before this, as the previous departmental goodwill had vanished.
30

 The Office needed 

to deal with the implications of new-public-management practices within the 
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bureaucracy. As an independent statutory body, it needed to find a way of navigating 

the strictures of the new centralist neo-liberal government. When Bodna retired in 

July 1993, the Kennett Government decided not to appoint a replacement. 

 

Carleton, a surplus senior bureaucrat having no knowledge of disability, was assigned 

to act as public advocate. He acted in the role for over two years on short-term 

contracts without tenure or parliamentary approval.
31

 His approach was to minimise 

the profile of the Office and not do or say anything, unless absolutely necessary.
32

 

Despite his strategy, clashes were inevitable.
33

 There was considerable emotional 

stress for the volunteers and staff of the Office at this time. 

 

This stress was expressed in a number of ways, and owed to more than the arrival of a 

questioning hostile government. Existing internal tensions were further exacerbated 

by the general climate. These petty office politics issues would have been of little 

import in less stressful times. They related to role demarcations, differences of 

approach and tangled inter-personal relationships. As it was they caused some serious 

distraction and factionalism. The organisational honeymoon period was over. While 

Carleton was aware of problems he had limited means or authority to implement 

major changes. He had to let the organisational angst run its course, while he 

managed a serious funding cut. He saw his job as ensuring that the Office survived an 

era of mongrels in government and its departments.
34

  

 

The Attorney-General, Jan Wade, reviewed the Office during this period to see if its 

activities were consistent with the governmentôs objectives. The uncertainty arising 

from this review escalated the organisational stress. In February 1995, she announced 

to parliament that the Officeôs powers and activities remained a necessary state 

function. Her view was that the review was inadequate. Political differences may also 

have influenced her. The government would appoint a new public advocate.  

 

                                                
31

 Nicole Brady, "Replacement for Craven," Age, 7 September 1995. 
32

 Glenn Carleton and Mark Feigan, "transcript and notes of oral history interview, 10 September, 

Baddaginnie,"  (unpublished, 2009). 
33

 Jo Hallenstein and Mark Feigan, "transcript and notes of second oral history, 17 September, 

Camberwell,"  (unpublished, 2009), Carleton and Feigan, "transcript and notes of oral history 

interview, 10 September, Baddaginnie." 
34

 Carleton and Feigan, "transcript and notes of oral history interview, 10 September, Baddaginnie." 



 15 

Greenôs appointment began in September 1995. He was already very familiar with the 

Office. He had not applied for the position of public advocate, but was invited to do 

so by the head of the law department. He was told concerns about the Office 

remained. When he met the Attorney-General she made quite clear her views on the 

primacy of the government over unelected officials.  

 

Green determined that the Office needed to change significantly. While there was an 

expectation that he would once again perform the role of a prominent champion; this 

was not his priority. He saw that the Office had to make a large shift in its practices 

and outlook. It needed to adapt to the changes in the social, political, government and 

disability service landscapes. These had all been changed to varying extents by 

successful advocacy and activism. As well, the first three domains had been deeply 

affected by broad-scale social change, neo-liberalism and new-public-management. 

Disability and mental health services had been transformed by deinstitutionalisation 

and mainstreaming. His appointment was a period of practice and policy adjustment 

to increase organisational effectiveness. He saw this as essential to achieving the 

Office mission.  

 

Green also believed that Office co-location with the Guardianship Board was unwise. 

There were serious strains in the relationship between the two bodies. These were 

resolved when the government abolished the Guardianship Board and shifted its 

function to the Victorian Civil and Administrative Tribunal (VCAT). As part of these 

changes the Office moved out of its Carlton building into the heart of Melbourneôs 

legal precinct. It was now on an upper floor of a Lonsdale Street law department 

building, with a Supreme Court Annexe on the ground floor. These physical shifts 

helped Green to reorientate the Office. He wanted it to settling it into a changed self-

understanding with a more routinised and consistent practice.    

 

His efforts were largely successful and there was a steady increase in the work 

undertaken. This was also a period of fiscal stringency. Although the Office had 

survived, its funding had been substantially cut in 1994/95, and decreased since. 

Green contributed to the increase in the volume of work undertaken by performing a 

significant caseload of work himself. After five years of very hard work in this very 
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challenging context, Green had to retire due to ill-health. His retirement in October 

1999 preceded the known result of the State election. 

 

Gardner had applied for the role expecting to work with a returned Kennett 

Government. Despite this context, Gardner was interested in the role because he 

wanted to get back to the doing of advocacy. This was his interest, after a long career 

as a highly experienced legal activist and administrator. He had worked in a series of 

ground-breaking roles, since being the first paid solicitor coordinator of the Fitzroy 

Legal Service. Confirmation of his appointment was delayed because the Kennett 

Government lost power at the election. He started in February 2000, after the new 

Bracks ALP government had settled into office and re-interviewed him.  

 

He had a relatively benign governmental environment, compared with Carleton and 

Green. While Green had implemented administrative changes there were still very 

large deficiencies. Some necessary changes had been beyond Greenôs capacity due to 

the political climate. Gardner was surprised by what he found. He had not anticipated 

the lack of capacity to engage in systemic advocacy, the activity which attracted him. 

He was also concerned by the lack of systems. This was seemingly justified through 

an organisational emphasis on welfare issues, rather than solid organisational 

practices. Gardner decided that the Office would have to become much more rigorous 

and human-rights orientated. It needed to be more organised to fully meet its legal 

and accountability requirements. This was crucial for a statutory body established for 

the benefit of people with disability and the wider community. 

 

He determined upon a new process of administrative reform via a major restructure. 

The new structure was based on a new combined advocate-guardian-investigator role. 

This would allow increased emphasis on individual advocacy. It would also free up 

resources for systemic advocacy. Closer supervision and management would deliver 

greater accountability. 

 

Due to his stature and persuasiveness, Gardner was able to achieve a significant boost 

in Office funding, starting in 2004. After his very difficult start due to the extreme 

strains of his position, Gardner went on to firmly entrench the Office as a fully 

accepted essential element of the state apparatus. The continuing necessity of the 
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Officeôs functions was publically and politically demonstrated in a number of ways, 

beyond the direct calls made upon it for advice and support.  

 

During his appointment, the Office made a lasting contribution to Victoriaôs ethico-

legal frameworks relating to end-of-life decision making. The heart-rending cases of 

two women in 2003 and 2005 brought these issues to the attention of the public. The 

first was known as BWV to protect her anonymity. Due to the high level of 

controversy, Gardner successfully took the matter to the Supreme Court for a 

decision. His argument was the rights of a person with cognitive impairment should 

be treated as equal to others. Two-years later the circumstances involving the murder 

of Maria Korp became a tabloid sensation. This case exposed publically many of the 

complexities of the guardianship role being carried out routinely by the Office. It also 

indicated the usefulness to government of the statutory Office. The public advocate 

shielded the government from controversy. Gardner completed his appointment in 

April 2007, with a solid string of achievements. 

 

The Community Visitors Scheme started in 1987. Their purpose was to minimise 

abuse and neglect in services and make communities more inclusive, by visiting 

residential care and treatment institutions. Their status as ordinary persons was 

integral to this function. To begin with they were thought of as change agents, partly 

through their authority to report to the minister and parliament. 

 

There was a fear within the Office that a community visitor would act improperly, 

harming the Officeôs professional image. The community visitors had to demonstrate 

the appropriate behaviours of a disciplined visitor at all times.
35

 They also had to 

maintain fidelity to the people they were representing, the residents and patients. To 

cope, the community visitors had to be resilient, and stand up to intimidation.
36

 The 

community visitors remained connected to the external realities of social life, while 
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seeing and engaging with the people being poorly treated in the institution where they 

lived.  

 

The strong reaction from the government to the first two annual reports, and the 

subsequent media accounts, affected the conduct of the Community Visitor Scheme. 

While Bodna continued to emphasise the necessity of being ófair dinkum and not in 

cahootsô with the services and departments, a subtle realignment occurred.
37

  

 

In June 1988 there were 168 unpaid volunteer community visitors. By 2007 this had 

grown to 514. They were now visiting the full range of regulated disability and 

mental health residential services. Well in excess of one-thousand Victorians have 

performed the role in the twenty-year period. Some have received official honours for 

their contribution. Despite the many tensions, the óordinary personô status of the 

volunteer is still seen as indispensible to the efficacy of the scheme for people with 

disability.
38

 

 

SIGNIFICANCE, CONTRIBUTION AND METHOD 

In this first written history of the Office, I investigate what led to the formation and 

establishment of the Office, and how it developed over its first twenty-one years, up 

until April 2007. This history contributes to understanding this internationally 

significant innovation in state instrumentality for people with disability. This will be 

of interest and relevance to those many people directly affected by the Office. The 

people with an awareness of the Office are mostly members of two groups. First are 

those with personal experience of the impact of cognitive impairment within their 

family or social circles. The second group are those with a paid role in the aged care, 

disability, mental health and justice systems. In 2003, a letter writer to the Age 

newspaper called the resources offered by the Office óOur best-kept secretô.
39

 

 

On 6 December 2006 the United Nations General Assembly adopted the Convention 

on the Rights of Persons with Disabilities. Article Twelve, which provides for equal 

protection before the law, has some important implications for guardianship and 
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substituted decision making.
40

 In this international climate, with the numbers of 

affected people rapidly growing, the historical development of Office practices is of 

wide interest.  

 

Occasionally, a public advocate has enjoyed a high public profile due to sensational 

individual cases involving end-of-life decisions or reports of the large-scale abuse of 

people in institutional care. Every year the Community Visitorsô annual reports are 

featured in major and local newspapers. In the frenetic news cycle of late-modernity 

the public awareness soon fades. Disability remains treated as a private issue, a 

personal tragedy which affects only others, rather than being a social issue.  

 

Individualôs views about disability often change when they become exposed to the 

lack of support and consideration through personal experience. Ageing parents may 

be vulnerable to an exploitative neighbour, or need a lot more support to stay safely in 

their home. A teenage child may be acting highly inappropriately after the onset of 

mental illness, yet deny there is a problem. A friend may have taken a large drug 

overdose and suffered permanent brain damage. People exposed to these kinds of 

difficult issues for the first time will often find or be given the Officeôs telephone 

number. Usually, this will be the first time they have heard of it. Many will receive 

vitally important initial advice, and be directed to follow-up information and 

necessary forms on the website, or receive these in the mail. 

 

By 2007, the Office was receiving over 14 000 enquiries every year from members of 

the public, health professionals, service staff, lawyers, the media, whistleblowers and 

others. The Office became a critical element of the social welfare system of support 

for an increasing number of people with disability and others. Its information and 

advice touches the lives of many thousands of Victorians each year. Enquiries have 

more than doubled since the year 2000.
41

  

 

As well the Office, through its extensive powers, makes significant intrusions into the 

personal realm of people affected by guardianship. It necessarily takes over the 
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making of highly important decisions, which are usually felt to be the defining 

prerogative of the autonomous individual. In Victoria, and elsewhere, the child 

protection scheme has been trenchantly criticised for its many failings. The adult 

protection scheme operated by the Office has rarely been contentious. It is mostly of 

concern only to the small proportion of Victorians directly affected. This number 

although is rapidly growing.  

 

While asylums and institutions have been much studied and written about there has 

been little written history of their visitation.
42

 Graham Mooney and Jonathon Reinarz 

have recently contributed the first published collection. Since the 1980s, there has 

been a growing body of scholarly knowledge in disability studies, expounded as an 

accompaniment to disability rights advocacy.
43

 Before this, Wolfensberger and others 

have written extensively on safeguards and protective services for people with 

disability. There have also been some scholarly accounts of the Office but these have 

been produced by jurists mainly interested in the legal appointment mechanisms and 

provisions for guardianship.
44

 The Office mission and practice remains largely 

unconsidered outside those directly affected by its interventions.  

 

I hope that this written history makes the Officeôs story as an agent more widely 

understood.
45

 I have endeavoured to write a detailed, accessible and interesting 

account of the historical development of the Office, including making a contribution 

to the history of visiting within Victoriaôs institutions. I have used the evidence 

obtained through my research and relevant theoretical insights to highlight the 

significance of the Office of the Public Advocate and the Community Visitors 

Scheme. They represent substantial and important humanistic changes in the juridical, 

political and social response to Victorians with disability. 

 

This project was conceived during 2005 when La Trobe University and the Office 

agreed to submit an application for a Linkage Grant to the Australian Research 
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Council for a PhD student to write a history of the Office. I did not participate in the 

initial discussions or the preparation of the grant application as I was employed later 

in that year. The application was successful and the postgraduate scholarship was 

advertised. I applied successfully for the scholarship and took leave from my position 

at the Office to become a postgraduate in the School of Social Sciences. Supervision 

was provided by the academic staff of the School. As partner investigator in the 

project, the Office gave me access to its extensive records and publications, restricted 

only by proper ethical concerns for privacy. The Office provided me with resources 

and facilities, and members of the Office were available to discuss my research with 

me. The Office did not have any final editorial control of the thesis I submitted. That 

is, this work was produced as a normally supervised academic thesis, rather than as an 

óinsiderô research project conducted as part of an employeeôs duties.
46

 The eighteen 

months of my prior work as an Office researcher were however very helpful as they 

orientated me to the Officeôs everyday work culture. My previous long experience as 

a disability advocate and activists also orientated me to many of the issues that I 

thought needed to be addressed through my research and investigation. While I was 

not conducting insider research in the usual sense, my participation in some of the 

events and debates relevant to the history of the Office did give me some of the 

advantages of a participant observer. The tension that arose from my prior roles of 

insider-employee and insider-activist were a helpful starting point and alerted me to 

listen for dissenting voices and unresolved or unacknowledged problems. I 

understood that I needed to fully investigate the difficulties arising from Office 

practices, as well as its successes, and this was consistent with the brief given in the 

project application. 

  

My pre-existing knowledge of advocacy and guardianship practices, and the Office, 

meant I could immediately engage with the complexities of the issues through the 

conduct of my investigation, without first needing an induction to their groundings. I 

had a good practical understanding of the Officeôs roles and functions. I also had a 

keen understanding of the real difficulties of the work, and its emotional tolls. I well 

understood the importance of organisational office politics and cultures, from my 

general experience, including roles both as an advocate and as a government 
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employee. My long standing commitment to people with disability allowed me to 

recognise this commitment in other people. These different aspects of my experience, 

ideas and capacities allowed me to appreciate how organisational functions are 

mediated and influenced by internal politics and personalities, as well as external 

factors and issues. I also understood that these internal issues are not always 

documented in official records. This was one reason why I conducted oral history 

interviews with participants, as I discuss below. 

 

My extensive research involved consideration of a large volume of sources and of 

archival material. This involved a thorough examination of primary and secondary 

sources relating to advocacy, disability, government and public administration, and 

the related literature, with a focus on Victorian experience. The many newspaper 

reports that relate to the Office and the social treatment of people with disability were 

a major source of evidence. I have also examined important aspects from Victorian 

public policy history, including ALP archives and relevant public records such as the 

reports of official inquiries and parliamentary proceedings. I also examined the 

Officeôs extensive publications, such as annual reports, and archives, supplemented 

by the personal records of some of the participants.  

 

To refine my interpretation of the archival and other documentary sources I 

conducted oral history interviews and correspondence with key participants involved 

in the establishment and development of the Office. These participantsô accounts 

were shaped by their experiences, insights and evaluation of events. I conducted 

interviews, mostly in person and many in great depth, with over twenty former and 

current activists, government and departmental officials, staff and volunteers. (See 

Appendix Two: Informants, p. 265.). These interviews allowed me to better 

understand the context of the documentary sources. Oral history interviewing has 

become an accepted method for obtaining evidence on past events, particularly those 

that affect disempowered groups. Oral history testimony does raise analytic and other 

issues.
47

 I have dealt with these issues by ensuring that I confirm wherever possible 

the testimony provided to me through other primary sources. In the sciences this 

approach is termed triangulation. 
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This thesis is organised into seven chapters that proceed through the historical 

development of the Office, followed by my conclusions in Chapter Nine. Over the 

first two chapters I explore the developments in Victoriaôs history associated with 

changing Western responses to disability. In Chapter Two I trace the early large-scale 

institutional responses to disability, which eventuated in changed public policy in 

1979. Then, in Chapter Three I explore how the ómental healthô public policy 

problems associated with disability, mental illness and deinstitutionalisation were 

addressed during the early 1980s. One result of this problematisation process was the 

formation of the Office, as an essential element of a package of law reform. I then tell 

of the development of the Office through an examination of each of the public 

advocate appointments in the three middle chapters. Chapter Four is an account of 

Bodnaôs appointment as the first public advocate. In the following chapter I 

investigate Carletonôs assignment and Greenôs appointment. In Chapter Six, I 

examine Gardnerôs appointment as the third public advocate. This is a long chapter as 

many of the earlier developments resurfaced and were reshaped during Gardnerôs 

appointment. I finish my examination of the history of the Office at the expiry of his 

appointment in 2007. Over Chapters Seven and Eight, I separately investigate the 

history of the Community Visitors. In my conclusion I argue what can be understood 

from this history. I continue by next considering how disability has been understood. 
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Chapter Two. De/institutionalisation 1848 ï 1979 

DISABILITY , PROTECTION, INSTITUTIONALISATION , 

NORMALISATION 
 

Victoria é has a very poor record when it comes to legislating for patientsô rights
1
 

 

Disability is constructed through changing social practices and written onto the minds 

and bodies of members of society.
2
 Two large-scale systems, working in 

combination, have inscribed disability in Western societies. The first of these is the 

long-standing response to the vulnerability of particular groups in the form of 

protective services, guardianship systems and advocacy.
3
 Western medicine formed 

the other major set of practices affecting people with disability, with the imprimatur 

of mental health law. The asylum was the first modern response to the ówild and 

untamed strangeness of the madô.
4
   

 

The basic idea of protective services, guardianship systems and advocacy for 

vulnerable people, as an intrinsic feature of Western societies, is óas old as recorded 

historyô.
5
 Additional protection was provided to vulnerable people through various 

patterns of formal and informal systems. In jurisdictions that inherited 

Roman/English law, such as Victoria, this idea of social protection ð as well as other 

conflicting ideas ð have been formally administered through parens patriae and 

mental health law. The Guardianship and Administration Board Act 1986 changed 

law which originated in Roman law of 449 BC.
6
 This legal tradition came to Victoria 
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via the Middle Ages Statute de Prerogativa Regis (1323) which entitled people 

lacking legal capacity to the protection of the sovereign, as ófather of the nationô.
7
  

With the arrival of modernity came the radical emancipatory liberal promise of the 

inclusive equality of all citizens.
8
 This status was deferred for people with cognitive 

impairment. As Gerard Goggin and Christopher Newell have shown, the Western 

conception of the citizen has long required a certain sort of body and set of 

capabilities. People with an abnormal body were disqualified as a full member of the 

polity, and often from having any rightful place in society.
9
 People with significant 

cognitive disability were considered incapable of self-rule because of their inability to 

use reason to arrive at truths.
10

 Most people with significant intellectual impairment 

or serious mental illness were categorically consigned to the purview of medicine, 

through custodial institutional care. The asylum was partly a protective action as in its 

beginnings it freed people from being cruelly incarcerated in chains.
11

 In public 

policy terms, people with intellectual disability and serious mental illness were not 

treated as whole human beings. Despite their formal equality, they had no existence 

outside an illness/sickness framework; they were deficient, if not a menace. 

 

Challenges to this treatment were evident in the 1920s. After World War Two 

especially, there was increasing activism for a more inclusive response to people 

confined to institutions. This international deinstitutionalisation movement gathered 

pace with the social movements of the 1960s. It was strengthened through the 

espousal of the normalisation principle, an ideological underpinning for the practical 

equal treatment of people with intellectual disability.
12

 The impending end of the 

official policy of institutionalisation in Victoria in 1979 was signalled by increasing 

activism for normalisation based practices, internationally and in Australia, after 

1969.  
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Local activists in Victoria embraced and advocated for the integration of people with 

disability.  These changing attitudes and practices challenged the former state reliance 

on institutionalisation. By the 1980s, the frame for disability policy had changed to 

include social practices, language, concepts and categories from outside the limits 

previously set by medicine and psychiatry within modern Western societies.
13

 This 

process was manifested through a series of Australian official inquiries. The Victorian 

Committee on Mental Retardation which started in 1974 was particularly significant. 

This Committee asked the question: should people with disability be systematically 

treated as different, or equal. In answer it proposed some measures to provide for 

equality, through the application of wisdom and the normalisation principle. I discuss 

this committee in some detail below. It came about because empathy for people with 

disability was growing. This finding of empathy undermined the former categorical 

treatment of people with cognitive impairment through their exclusion. Official 

responses had to recognise that they had the same human rights and needs as others, 

as well as additional needs. Importantly, they had undeniable rights claims founded 

on the notion of equality in Victoriaôs modern rational liberal welfare state. These 

developments were the initial conditions for the formation of the functions of the 

Office of the Public Advocate during the early 1980s.
14

  

 

Although the long period from 1848 to 1969 spans well over one-hundred-years 

social practices affecting people with disability were fairly continuous during this 

period. In general terms there was little practical difference in the social treatment of 

people with intellectual disabilities and mental illness, even though these different 

human conditions require quite different helpful responses by others.  

 

As well as parens patriae law, disability has been regulated, in Victoria, through 

English mental health law dating back to before 1843. The colonial law of that year 

provided for the care and maintenance of dangerous lunatics or idiots in the early 
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lunatic asylums and hospitals.
15

 The longstanding response in the law to mental 

illness and intellectual disability, and their discursive connection to dangerousness, 

was found in this colonial law. In this still early period of modernity, mental illness 

and intellectual impairment were not yet constituted through fully developed 

disciplines of medicine and psychiatry. Outside families, incarceration through the 

law was the chief method of treatment. As a consequence dangerousness, mental 

illness and intellectual disability became inextricably linked in the modern social 

order. The first institution for people termed ómentally ill and defectivesô in Victoria 

was established at Yarra Bend in 1848.
16

 

 

The subsequent period was an era of continuing neglect and abuse of people with 

disability through their institutionalisation. This shameful history, although only 

partially documented, is well established.
17

 This history was briefly acknowledged by 

the Minister for Health, Tom Roper (March 1945 ï), when he introduced the Mental 

Health Bill to parliament.
18

 Robert Hayes, a key Australian authority on the reform of 

mental health law, explained the origins of the tragedy for people with intellectual 

disability caused by their exclusion in large psychiatric institutions. This pattern of 

exclusion was set early in modernity through the practice of medicine.
19

 He cited 

Joanna Ryan and Frank Thomas who described the role of the medical profession, óits 

institutions, personnel, concepts, and modes of explaining behaviourô. Medical 

practice was the main instrument of exclusion with deplorable effects, without protest 

from within the profession. This lack of empathy resulted from the inability of 

medicine to treat intellectual disability. The medical prognosis was extended to the 
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social being of people with intellectual disability. The people affected were óincurable 

and therefore hopelessô. 
20

 

 

As Victoria inherited English Law, its first mental illness related legislation, the 

Lunacy Statute 1867, consolidated in Victoria the law of England which applied at 

that time.
21

 I provide an extensive timeline of law relevant to the development of 

Victorian disability, mental health and guardianship law at Appendix Three (p. 266). 

Robert Bluglass has described how English law distinguished the lifelong condition 

of idiocy from lunacy, with the latter having an onset after birth and the possibility of 

cure. Generally, lunatics had been held in law to include idiots. Involuntary 

confinement, in óappalling conditionsô, was usually imposed for both groups.
22

 

 

After the original statute of 1867, and up to 1928, Victoriaôs parliaments passed a 

series of Lunacy Acts. No Acts dealing specifically with intellectual disability were 

passed in Victoria during this period, although two were passed in England including 

the Idiots Act of 1886.
23

 At this time in England, and other countries following its 

lead, there was a brief period of optimism about the potential of people with 

intellectual disability that gave rise to educational programmes in large institutions. 

This thinking was behind the establishment of Kew Cottages in Victoria in 1887.
24

 

David McCallum has reported how at this time in the 1880s, and within this 

framework, Victoria was considered a world leader in the treatment of people with 

intellectual disability.
25

 This more positive philosophy, according to the highly 

influential USA academic Wolf Wolfensberger (1934 ï 2011), who led the 

normalisation reform movement, was soon overtaken by two dominant beliefs. The 

first was óa compound of pity, protection, segregation and custodyô; the second was 
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the óover-riding convictionô that large institutions were the most economical 

solution.
26

 

 

In 1933, the Lunacy Act 1928 was replaced by the Mental Hygiene Act 1933, which 

created the Mental Defectives Branch in the Department of Mental Hygiene.
27

 Later, 

the Victorian Mental Deficiency Act 1939 was passed by parliament but then allowed 

to lapse.
28

 The Deficiency Act, which provided for the compulsory institutionalisation 

of people with intellectual disability, was fundamentally eugenic in its stated 

endeavour. 

[to] prevent defectives and retarded children from becoming a menace to the 

community because of their absolute dependence on the State or others, and 

the frequency with which such persons are found in the ranks of derelicts, 

prostitutes, criminal etcô.
29

 

 

Dr Eric Cunningham Dax (1908ï2008), the first chairman of the Mental Health 

Authority, in his history of the development of the mental health service system 

explained why this Deficiency Act was not proclaimed. Its implementation would 

have required considerable expansion of the institutions, at large expense.
30

 It is also 

likely that the appeal of eugenics, at least in its more lethal form as was underway in 

Nazi Germany, had already begun to wane in Victoria.
31

 

 

Victoriaôs Mental Hygiene (Health) Act 1959 was passed during a proliferation of 

such acts in Australia and the UK, and it was not until 1986 that this law was 

changed.
32

 The 1959 Act effectively amalgamated the Mental Deficiency Act 1939 
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and the Mental Hygiene (Lunacy) Act 1928. The intention was to update the law so 

that it was more in keeping with the conditions and treatments of the day.
33

 It did not 

specify rights; rather, it regulated the service relationship.
34

 In a significant departure 

from the previous law, it forbade the mingling in services of people with intellectual 

disability with those having a mental illness. This was a significant innovation.
35

 The 

actual situation was less clear cut, with the Aradale Mental Hospital in Ararat 

continuing to house people with intellectual disability on the same grounds as people 

with mental illness. Temby noted that for the outside public there was still no 

discernable difference between the two groups.
36

 Later, the 1959 Act would be 

criticised for giving too much power to doctors and not enough rights to residents.
37

 

After this period of partial reform associated with the 1952 appointment of 

Cunningham Dax, public policy attention again lapsed.
38

 

 

Prof. Errol Cocks (Nov. 1944 ï ), as well as being an agent through several roles in 

these developments, has written extensively on the history and practice of intellectual 

disability in Australia. In his historical account in An introduction to intellectual 

disability in Australia, Cocks commented on the continual concern over abuse, 

exploitation and neglect in Australiaôs institutions. Official investigations regularly 

exposed the harm being done. 

 

Concern over institutions has been constant since the first was constructed and 

has focussed on inadequacies including abuse of residents, lack of 

developmental opportunities, overcrowding, poor living conditions, 

understaffing and mismanagement. Almost all large institutions in Australia 

have had at least one major investigation or report, sometimes as internal and 

sometimes carried out by formal external bodies such as commissions of 

                                                                                                                                      
Mental Health Ordinance 1962 (ACT); Mental Health Act 1963 (Tas.); and Mental Health Act 1958-

64 (NSW) See also Appendix Three, p. 266. 
33

 Ministerial Committee on a Legislative Framework for Services to Intellectually Disabled Persons 

"Report of the Committee on a Legislative Framework for Services to Intellectually Disabled Persons 

". 
34

 Ibid., p. 6. 
35

 Ministerial Committee on a Legislative Framework for Services to Intellectually Disabled Persons 

"Report of the Committee on a Legislative Framework for Services to Intellectually Disabled Persons 

", p. 8. 
36

 Temby and Feigan, "notes and transcript of oral history interview, 21 May, Reservoir." 
37

 Rosemary Crossley, "Law and Legal Aid," in Into the streets: a book by and for disabled people, ed. 

Victorian disabled peoples' self help groups and their friends and Victorian Council of Social Service 

(Collingwood, Victoria: Disability Resources Centre, 1981), pp.144-5. 
38

 Cunningham Dax, Asylum to community: the development of the mental hygiene service in Victoria, 

Australia, pp. 209-10. 



 31 

enquiry or criminal justice bodies. Perusing some of these reports is also very 

instructive. Physical conditions in many large institutions can only be 

described as dangerous.
39

 

 

This óvery poor recordô, though ómasked with benevolenceô, to use Lesley 

Chenowethôs words, was due to more than just simple public policy inattention. It 

was the result of longstanding and systematic social practices which systematically 

devalued people with intellectual impairments and mental illness.
40

 Resources to 

enable the state to meets its residual welfare obligations to people living in 

institutions were given very low priority by successive governments, because the 

people in care were considered of little or no value.
41

 The conflict created within the 

state by the competition between its residual obligation to people in care and their 

systemic devaluation was managed through the splitting of functions between 

different instrumentalities. Firstly, inspection bodies, such as Official Visitors, were 

created to discourage more serious abuses. Secondly, administering departments 

managed stringent controls on expenditures. Mostly, Victorian governments ignored 

the state institutional disability service system in Victoria. It was left to the 

supervision of its psychiatrist supervisors in óforlorn decrepitudeô; neglect by its 

miserly disinterested departments; and the superficiality of the Official Visitor 

inspection scheme.
42
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One outcome of continuing institutional neglect from the inadequate expenditure was 

the occasional eruption of serious abuse and tragedy into the wider public realm. 

Newspapers sometimes ran a series of accounts on the conditions in institutions, as in 

1944 in the Truth, and from 1946 in the Herald.
43

 This situation was looked back on 

by Cunningham Dax. He saw it as a time when ómental hospitals é were in a 

deplorable state of neglect and disrepairô. The óconsiderable press and public interestô 

led to the 1948 inquiry into mental health services, and Prof. Alexander Kennedyôs 

report. This resulted in the proclamation of the Mental Hygiene Authority Act 1950 

which replaced the Lunacy Department with the Mental Hygiene Authority.
44

 The 

gradual mobilisation of groups who held views counter to the prevailing practices was 

another outcome of this continuing neglect. These groups included parents and 

siblings of the people subjected to these treatments, service workers who embraced 

alternative views, and other activists. 

 

After the Second World War, disability public policy became increasingly 

problematised due to the significant social changes which had occurred in Victoria 

and the Western world more broadly. One of the most far reaching responses to world 

events, which had long term ramifications for the treatment of people regarded as 

different, was the UN Universal Declaration of Human Rights on 10 December 

1948.
45

 Errol Cocks traces the influences for the change that started to occur 

following the War and, after Bob Perske, suggests that the horrors of that War helped 

to change attitudes towards disadvantage because of a re-evaluation of human 

deficiency and perfection.
46

  

 

The activists mobilising over the treatment of people with disability after the 1950s 

were encouraged by two key processes. New ways of thinking about disability began 

to emerge from the struggle and advocacy conducted by parents of people with 

disability. This led to the establishment of services outside the state based system, 

where the new frameworks could be further developed.
47

 This was intensified by the 
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growing international movement built around a concern for the rights of people with 

disability, founded in the 1960s emergence of social justice theories and global civil 

rights movements.
48

 The latter was driven partly by developments in the law such as 

the legal doctrine of the least restrictive alternative which became influential from 

1960. This legal principle required USA governments to use the óleast drasticô means 

in pursuing their objectives.
49

  

 

At this time there was also increasing internationalisation of the law through the 

supra-state bodies and human rights based practices connected with the United 

Nations. As well, new drug treatments began to emerge in psychiatry in the 1950s 

that fundamentally changed the basis of mental health services. Custodial care 

became less justifiable when drug treatments gave psychiatry new techniques.
50

 In the 

realm of intellectual disability, the most influential alternative ideology was 

ónormalisationô, which I discuss further below. The frameworks of professional and 

practice-based associations, such as therapists, social workers, and leaders in non-

government organisations providing disability services were shifted by these 

emergent discourses. Many then became part of the lobby for new practices.  This 

was seen in the rise of the deinstitutionalisation movement. An example of the 

confluence of these factors at the end of this period was the adoption, by the 

óInternational League of Societies for the Mentally Handicappedô at their fourth 

World Congress held in 1968, of a ódeclaration of general and special rights of the 

mentally retardedô.
51

 

 

Although change was coming, in May 1968 Prince Philip observed at the Duke of 

Edinburghôs study conference that Victoria was ósadly lacking in services for the 
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retardedô.
52

 The coming transformation of mental health laws was signalled in the late 

1960s when Australiaôs health ministers, and then each State, adopted a ócharter of 

rights for the mentally ill and mentally deficientô. Commonwealth government 

assistance was to be óequalizedô.
53

 This action preceded the UN Declaration of Rights 

of Mentally Retarded Persons in 1971, which was based on the 1968 League 

Declaration.
54

 

 

One of the humanitarian arguments for deinstitutionalisation was highlighted by 

another Australian authority on the mental health reform of this period, Susan Hayes. 

She noted the greater opportunity for inhumane treatment within the sub-culture of an 

institution, and the low likelihood that the maltreatment would be detected. She 

observed that increased public awareness of abuse in institutions led to changes in 

public attitude that ógreatly strengthened the move towards deinstitutionalisationô.
55

 A 

later instance of the periodic newspaper campaigns was the unfortunately named 

Minus Children campaign run by the Age from 1973ï74.
56

 The situation in public 

institutions was also publicised by concerned people in other ways, such as the 

publication in the USA of the óphotographic essayô, Christmas in Purgatory by 

Burton Blatt and Fred Kaplan in 1974.
57

 In part, as Katy Richmond and Pauline Savy 

have shown, this concern about dehumanising institutions can be traced back to the 

scathing sociological view which originated with Erving Goffmanôs essays on total 

institutions.
58
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What was happening at this time was a shift in philosophy towards integration, away 

from institutionalisation.
59

 The immediate source for this was the rise of 

normalisation, via a conscious and ambitious project of social change based in 

ideological practices. Wolfensberger revised this concept which had first been coined 

in Denmark in 1959 by the Director of Mental Retardation Services, Dr NF Bank-

Mikkelsen. At its first outing the term was defined simply as óletting the mentally 

retarded obtain an existence as close to the normal as possibleô. 
60

 Wolfensberger 

extended the concept of normalisation so it became a highly developed challenge to 

the systemic devaluation of people with intellectual disability and other groups.
61

 The 

long standing policy frame of ódeviant deficiencyô, which had been the principle 

means of ordering and understanding the wide social treatment of people with 

intellectual disability, was permanently disrupted in 1969. This occurred when the 

USA President's Committee published Changing Patterns in Residential Services for 

the Mentally Retarded which promulgated normalisation as the basis for service 

practice.
62

  This counteraction to the institutionalisation of people with disability 

began to be widely disseminated and deployed by activists. Normalisation, as a 

discursive practice, had something to say to practitioners in all of the ways depicted 

by Foucault in Carol Bacchiôs citation: óin the play of true and false and é as an 

object for moral reflection, scientific knowledge or political analysisô.
63

 The simple 

definition of the normalisation principle was further elaborated by Bengt Nirje. In his 
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definition it meant ómaking available to all mentally retarded people patterns of life 

and conditions of everyday living which are as close as possible to the regular 

circumstances and ways of life of societyô.
64

 This simple formulation gave a 

practitioner or policy maker a basis for evaluating whether a particular practice was 

true to this principal, or false. Similarly, the statement provided a frame for moral 

reflection, scientific knowledge and political analysis. The proponents of 

normalisation used the concept vigorously in each of these ways. 

 

In her 1997 official history of two Victorian institutions, Mary Jones presented an 

account of service development and deinstitutionalisation for people with intellectual 

disabilities. For Jones, Victorian governments had been unable to meet their 

responsibilities to people with intellectual disability, and their families, because of 

competing ideologies, political priorities and professional interests. This had then 

changed because of the recognition that people with intellectual disability had óthe 

need, and the right, to live like others do in the communityô. She had identified a shift 

of premise which gave rise to integration into the wider community.
65

 Her account 

largely corresponds with the three movements in the provision of services for the 

period between the 1940s and mid 1980s identified by Cocks. In his authoritative 

Introduction to intellectual disability in Australia he associated these with significant 

attitudinal change towards people with intellectual disabilities. The first of these three 

movements was custodialism, which can be seen in the period up until World War 

Two. This was followed by training and education, which was implemented in 

Victoria after the appointment of Cunningham Dax. The third movement was 

community living, which came after the short period during the 1970s now being 

examined.
66

 

 

At the start of the 1970s, and throughout the decade, the Victorian service system still 

relegated people with disability to Dickensian institutions. These remained starved of 
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funding and were operating in the modes of custodialism and training.
67

 In December 

1970, the Mental Health Authority reported continuing funding cuts. The authority 

noted that over the previous five years it was the only department to suffer continuing 

substantial funding cuts to its works and services programmes. Further imminent cuts 

meant that even óessential services could become criticalô.
68

 In August 1971, out of 

sixty jurisdictions, Victoria was found to be ónear the bottom of the UNESCO list for 

its treatment of handicapped childrenô.
69

 It was in this year, 1971, that the United 

Nations adopted the Declaration of the Rights of Mentally Retarded Persons.
70

 

 

Premier Rupert Hamer AC, who initiated the first of the committees of inquiry which 

I explore below, became Premier in 1972, the same year that the Canadian National 

Institute on Mental Retardation published The Principle of Normalization in Human 

Services.
71

 This monograph was to become óenormously influential.
72

 Wolfensberger, 

the key author of this work, was central to the widespread dissemination and 

influence of the concept.
73

 Wolfensbergerôs more protective formulation diverged 

from the conceptualisation developed and published by Bengt Nirje while he was 

executive director of the Swedish Association for the Mentally Retarded. The Nirje 

definition emphasised the importance of self-determination.
74

 Wolfensberger framed 
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normalisation as an empirically based positive ideology with elaborated prescriptions 

for human service management, training, practice and evaluation.
75

 

 

Wolfensbergerôs 1972 definition of ónormalisationô was: óUtilization of means which 

are as culturally normative as possible, in order to establish and/or maintain personal 

behaviours and characteristics which are as culturally normative as possibleô.
76

 

Practice was transmitted through intensive training workshops conducted for human 

service staff by Wolfensberger and his followers. This training focused on the impact 

of beliefs, ideologies and values, and introduced many to the new ideological practice 

of normalisation, later social role valorisation.
77

 This training, and its supporters and 

converts, had an enormous impact in Canada, England, France, New Zealand, 

Switzerland, and the USA as well as Australia.
78

  Normalisation, via its widespread 

influence on service and policy practitioners, was credited by a key supporter as 

having led to the 1971 UN Declaration of the Rights of Mentally Retarded Persons.
79

  

 

The power of ideology was beginning to become part of the popular imagination 

during the 1970s. The notion of paradigm shift, first elaborated by Thomas Kuhn in 

1962, was filtering out from academia, via the professions, into the wider 

community.
80

 The concept of ideology was becoming part of the vernacular, mostly 

through radical and mainstream politics, and also through the rise of social 

movements that were critiquing existing social arrangements and practices. 

 

Internationally, the emergence of the normalisation principle as a positive ideology 

during the 1970s would have a rippling long-term effect.
81

 Its embrace as a discursive 
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practice was critical to the problematisation of disability public policy which 

transformed intellectual disability services in Victoria. The international impact has 

been well chronicled.
82

 The normalisation principle, particularly the Wolfensberger 

formulation, became the underpinning philosophy for the problematisation and partial 

resolution of disability public policy in Victoria for a generation from 1970 until, at 

least, the 1990s. From its first articulation in Australia, the principle of normalisation 

was strongly advocated, with great impact, including by the Victorian Committee on 

Mental Retardation in its first interim report to the Premier in December 1975.
83

 

 

Normalisation, as a fully developed discursive and practical package, was quickly and 

persuasively articulated and practiced by advocates and social actors from a variety of 

positions, including public servants, service personnel and leaders, people with 

disability and their families and supporters. This would have a continuing impact on 

the problematisation of disability in Victoria, right through to the passage of the three 

mental health Bills of 1986 and beyond.  Relatively quickly, after a long history of 

the denial of the humanity of people with disability, the principle of normalisation 

became incorporated into social and public policy. 

  

Roger Trowbridge has described how the international normalisation movement 

associated with the work of Wolfensberger converged with a more local developing 

concern for integration. This circumstance was fostered by a range of developments 

which included the public reaction to institutional abuse and neglect that I discuss 

further below. In Trowbridgeôs estimation, more telling was the impact of the óhuman 

rights movements for liberation of the disadvantaged individualô. The principal agents 

for the dissemination of this integrationist approach in support of people with 

disability were the trained human service professionals who were starting to leave 

progressive university courses from the late 1960s.
84

 As part of this trend, in the field 

of mental illness, there was also a significant anti-psychiatry social movement. This 
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movement, which was actively opposed to the existing forms of the psychiatric 

treatment system, was complementary to deinstitutionalisation, normalisation and 

integration.
85

 As I will show below, these historical developments were personified 

by the significant agents involved in the processes and circumstances that led to the 

establishment of the Office.  

 

Normalisation was controversial, in Australia and elsewhere, and subjected to 

vigorous criticism and debate.
86

 One of these critics was John Briton (Dec. 1949 ï) 

ð later a key member of the Office staff ð who in 1979 was an assistant at the 

Middle Park Centre. Briton had worked in intellectual disability services from early 

in the 1970s. He started at the Kingsbury Training Centre, next door to La Trobe 

University where he had left his studies in philosophy. The Middle Park Centre was a 

pioneering service which attempted to deliver the support people with intellectual 

disability wanted, rather than a program previously determined by professionals. This 

support was provided from a hostel upstairs in a recycled building, with a social club 

downstairs. It had been set up by social workers from St Nicholas hospital. In his role 

at the Centre, Briton was at the epicentre of deinstitutionalisation as a public policy 

problem. This was the sole intellectual disability service of the day for people 
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deinstitutionalised from Kew, Sunbury and other institutions. The first organised and 

supported Victorian self advocacy group began there. This developed into the long-

lived self advocacy association, Reinforce Inc.: The Victorian Association of 

Intellectually Disadvantaged Citizens.
87

 In two articles, Briton, disputed that 

normalisation was obvious and cited the ócommon-sense responsesô of óñwhatôs 

ónormalô anyway? thereôs no such thing as normalò to ñnormal! whoôd want to be like 

that!òô [sic].
88

 Briton wanted to do some sifting out of the statements of the principle 

because of his view that there had to be alternatives to institutions without these 

alternatives having to be seen as more normal.
89

 

 

Despite these kinds of reaction, Wolfensberger and others thought normalisation was 

connected to the goals of the then emergent óorganized consumer movementô with its 

consumer militancy which had brought about óhistoric [USA] court decisionsô.
90

 

These court decisions developed the legal principle of the least restrictive 

alternative.
91

 The rise of the disability rights movement connection with 

normalisation was put by Bruno Landstëdt, the Executive Director of the Swedish 

Association for Neurologically Disabled. In his presentation to the 1980 World 

Congress of Rehabilitation International Landstëdt began by stating normalisation 

was the foundation for the establishment of organisations controlled by people with 

disability themselves, and óto start the realization of equality and full participationô.
92
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Paternalism, as a direct result of the then still dominant medical model, was very 

much the experience of people with disability in institutions and other services. 

Disabled Peoplesô International, the flagship organisation for the disability rights 

movement, was largely instigated because óé social workers and rehabilitation 

experts have told disabled people what they can and cannot do for too longô.
93

 From a 

present-day standpoint, normalisation is now typically viewed as a form of 

paternalism, rather than a defence. It is worth recalling although that both 

Wolfensberger and Nirje, within their formulations of normalisation, expected people 

with disability to be supported to make meaningful choices, including the right to 

make a deliberate choice to deviate from social norms and bear the consequences.
94

 

 

VICTORIAN PREMIERôS COMMITTEE ON MENTAL RETARDATION 

Many hundreds of Victorians remained confined to dreadful institutions during the 

1970s. Over the last few days of October 1974 a series of political actions with far-

reaching consequences unfolded. An open day held at St. Nicholas Hospital on     

27 October 1974 was the immediate trigger. This facility housed young people with 

severe disability in quite neglectful conditions. The open day was organised by the 

Parents and Friends of Kew Cottages and St. Nicholas Hospital Association. Both the 

Health Minister and Opposition spokesperson attended. A climate of urgency was 

building after more than a year of sustained activism. Advocates and family members 

demanded improvements at St Nicholas in particular, and the institutional disability 

system in general. These demands for improvement were supported through the Age 

newspaper reports of its Minus Children investigation.
95

 This Age campaign over the 

condition of disability services started in June 1973. The series of articles were 

reprinted in October 1974, with assistance from STAR Victorian Association for the 

Retarded (STAR). Ethel Temby was its Executive Officer.
96
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STAR resulted from the urging of strong national and state-based advocacy 

organisations by Dr Rosemary and Prof. Gunnar Dybwad during their 1968 visit to 

Victoria. The visit of these influential international advocates for community living 

was initiated by Temby, who drove them to many of their engagements. STAR was 

formed in 1971, largely by parents of people with intellectual disability. Its name 

derived from its purpose which was to be the state-wide association for the retarded.
97

 

 

Advocacy by STAR, with its huge voluntary contribution from Temby and others, 

had won some gains. There had been success from the advocacy campaign over the 

neglect of the educational needs of children with disability which was complemented 

by the initial Minus Children reports. This campaign by STAR, in cooperation with 

the teachers unions and associations, led to the 1973 passage of the Handicapped 

Children's Act.
98

 After this reform Victorian children with disability had the right to a 

state education.  

 

The depth of feeling in 1974 over the continuing state of neglect in institutional care 

was misjudged by the Liberal Health Minister, Alan Scanlan, after his open day visit. 

His views on people with disability were informed by his previous work at Kew 

Cottages. His derogatory attitude was made clear in an interview with the Age 

reported on 18 June 1973. When challenged on his lack of commitment to reform, his 

response was óLet them tear me to shreds if they want toô.
99

  

 

Three days after the open day the Opposition launched a full-scale parliamentary 

attack on the Health Minister over the governmentôs failure to provide ófor the care 

and maintenance of mentally retarded childrenô. Scanlan had issued a press release 

after his visit to St Nicholas Hospital stating that the óproblem of retarded childrenô 

was ignored by an apathetic community. He did not accept responsibility for the 

continuing neglect.
100
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Alert to the growing controversy, Premier Hamer sought to pre-empt the Oppositionôs 

parliamentary tactic through a briefing to Age journalists. The day before the 

parliamentary debate, an inquiry into ómental retardationô issues, instigated by the 

Premier, was announced in a short article.
101

 The Premier advised the Victorian 

Parliament during the 30 October adjournment motion debate.
102

 Due to its origins, 

the inquiry was sometimes referred to as the óPremierôs Committeeô. This first inquiry 

was the most significant of all the Victorian inquiries as it exposed the full scope of 

the problems. 

 

The official name of the inquiry was óThe Victorian Committee on Mental 

Retardationô. It was also known as the Evans Report, after its chairperson Jack Evans, 

a psychiatrist and deputy chairman of the Mental Health Authority. It ran from 

December 1974 to August 1977. The community members included Temby from 

STAR.
103

 The terms of reference were agreed at the first meeting of the committee on 

19 December 1974. Eight terms related to different aspects of the public policy 

problem identified by the government: needs; services; workforces; support to 

families; and measures to address waiting lists.
104

 Evans confirmed that the last, 

relating to unmet need, was the most pressing political demand upon the government. 

He wrote of the governmentôs ódifficulties in providing an adequate service for its 

óretarded citizensô over many years with óa very considerable waiting list for 

admissionô.
105

  

 

The committee met twice a month during 1975 and held hearings well into 1976. Its 

members determined that there had to be a comprehensive approach to 

deinstitutionalisation, and understood that other countries experience and responses 

provided practical lessons.
106

 In November 1975 the committee advised the Premier 
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not to proceed with the planned expansion of the Colanda institution at Colac.
107

  

They next month they made an interim statement to the Premier recommending that 

Victorian legislation embody the normalisation principle.
108

  

 

The committee received 171 written submissions and twenty-six personal 

presentations. Serendipitously, the committee obtained additional professional advice, 

on matters of law, from Terry Carney. He was asked to assist the committee by a 

senior bureaucrat on the basis of his recent work on child neglect for the community 

services department. The committee had not yet addressed the terms of reference 

relating to the law.
109

 The bureaucracy was concerned that the committee had ógot 

into a holeô on the legal issues.
110

 His óReport on the Lawô, of 22 September 1976, 

was discussed in the body of the report and included as an appendix.
111

 

 

The priorities ascertained by the committee from the submissions were: large 

institutions; the service system; medical services and the service system organisation 

and roles; and unmet needs and necessary improvements.
112

 None of these priorities 

directly relate to the need for protection or advocacy, although a reference to 

óorganised volunteer rolesô can be read as part of the groundswell that eventually led 

to the establishment of the Community Visitors. The committeeôs 177 page Victorian 

Committee on Mental Retardation: Report to the Premier, finalised during 1977, 

contained 137 recommendations which confirmed the widespread problems in 

services and public policy.
113

 

 

The Report to the Premier presented normalisation as the desired context for service 

delivery. The title of its first chapter, óNormalisation: The Guiding Principleô, 

indicated the centrality of normalisation to the report.
114

 It was still quite new to 

Australia in 1977. Temby recalls being described as the first person in Australia to 
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use the term normalisation.
115

 The committee identified a basic tension within the 

services of the day. This underlying tension for service provision arose from 

competition between two philosophies on how people with intellectual disability 

should be constituted. Through one approach, people with disability were considered 

as fundamentally different, a óspecial, vulnerable groupô. The alternative view was 

that they be considered as equals, the ósame as other people in their rightsô. The 

committee considered that this policy and service dilemma could be resolved using 

normalisation as a rights-based process. Particular situations would also require 

wisdom.
116

 Consistent with their opinion, the committee recommended the wide 

dissemination and discussion of normalisation in services to help service staff avoid 

the pitfalls of paternalism.
117

 

 

The committee approved of the influence upon the Mental Health Authority caused 

by its adoption of normalisation. While normalisation had made an incursion into 

public policy and service ideology it had not as yet penetrated into service practice. 

The committee found service practices seriously wanting. Programmes were designed 

to keep people occupied, rather than train them. The main function of services was 

the custody of people deemed to be óat riskô or a threat to the community, through 

their institutionalisation. The committee found there was a service crisis; the system 

was outmoded and totally unsuitable.
118

 Put simply, the system catered for a 

proportion of the people that needed support ð but not all ð by housing them in 

inadequate institutions where they were neglected until they died. 

 

The least restrictive alternative principle was also considered by the committee. They 

held to the superiority of explicit rules, standards, policies and codes of rights; which 

give greater power to the assertion of rights than tacit rules. They also fully cited a 

Macomb-Oakland (Michigan USA) example of a code of rights that was óan attempt 

to imbue service personnel with a progressive ideologyô.  The last mentioned right, in 

this list of seventeen rights (covering such matters as freedom of choice, privacy, 
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protection from exploitation and abuse), was the óright for retarded individuals who 

may not be able to act effectively in their own behalf to have a responsible, impartial 

guardian and/or advocateô.
119

 

 

The committee also reported on service innovations and practices with the title 

óNormalisation in practice: trends in Victoria, Australia and overseasô.
120

 This section 

demonstrated how normalisation could be delivered. It, and the other related elements 

of the report, were the resolution of Tembyôs frustration with óall the talkô of the 

committee that normalisation ócould happen overseas, but not hereô.
121

 The committee 

were influenced by the practical lessons they found for service delivery in ENCOR in 

Eastern Nebraska USA, Essex UK, Macomb-Oakland in Michigan USA, Sweden and 

Western Australia. All were developing alternatives to the past practices of 

institutionalisation.
122

 The investigation of these international examples came 

principally through a Churchill Fellowship study tour conducted by Temby.
123

  

The two USA examples, and others, were later visited by other policy makers, 

including Roper in 1980 on his own study tour.
124

 

 

The committee proposed a new Office of Mental Retardation.
125

 The committee 

envisaged that this Office of Mental Retardation would have a director, appointed for 

a five year term, who would exercise twenty statutory functions and responsibilities, 

and be accountable to the Parliament óthrough a senior member of cabinetô.
126

  

 

Carneyôs supplementary report discussed many of the old lawôs deficiencies.
127

 He 

first established that the legal problems experienced by people with intellectual 

disability were not defined by the órelatively permanent measures of intelligence and 

abilitiesô. Instead, these problems depended on the personôs capacity in their dealings 
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and transactions with other members of the community.
128

 By inference, a person 

would have capacity in the performance of a particular act if they could appreciate the 

ónature and effect of the act in questionô. This approach came from Terry Carneyôs 

review of incapacity and the 1957 British Royal Commission which examined 

ómental deficiencyô.
129

 This question of capacity, and its essential connection to the 

ability to conduct transactions and make informed decisions, is what drove his 

analysis of the law, protective measures, and the implementation of normalisation. He 

did not directly consider parens patria doctrine. He considered normalisation to be a 

policy goal, rather than a means. He noted that normalisation required continuing 

support from the community, in circumstances where people with intellectual 

impairments make choices and take risks, so they are not óshort-changedô. From his 

consideration of the status and impact of the 1971 United Nations Declaration of the 

Rights of Mentally Retarded Persons, Carney concluded that a ólegislative enactment 

of fundamental rightsô was required to implement a clear and meaningful policy of 

normalisationô.
130

 His proposed framework contained the important proposition that 

the state needed to provide resources to support normalisation so that people with 

capacity issues could take risks while pursuing their choices, without bearing the cost 

of failure.
 131

 

 

Carney did not substantially deal with issues of substituted decision-making through 

guardianship. This was understandable, given his involvement was sought urgently, 

and on the basis of his previous work on child welfare issues, rather than adult 

guardianship. He did highlight the importance of a personôs donation of a ópower of 

attorneyô enduring after they lost capacity, in the context of estate planning. Enduring 

Powers of Attorney would later come within the Office of the Public Advocateôs 

purview. 

 

The committee found legal changes had not kept pace with changing community 

attitudes.
132

 They recommended establishment of a legal service as an expansion of 
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Carneyôs recommendation for a law reform committee. This would address the rights 

and legal problems of people with intellectual disability. It would undertake tasks of 

information provision, lawyer education, legislative review and drafting, and 

administrative review. Their recommendations to support this approach included an 

on-going taskforce of legal experts, professionals and parents, with a full time legal 

officer. This taskforce would consider matters of law including óguardianship, trusts 

and estates, institutionalization, the mentally retarded offender, [and] protective 

servicesô.
133

 The committee also urged the provision of óCitizen Advocacyô as part of 

a comprehensive support system.
134

  Other forms of advocacy could then grow out of 

the initial advocacy organisation.
135

 The ideas behind these recommendations were 

part of the groundswell that led to the formation of the Public Advocate role. 

 

Evans reported an organised attempt to undermine the committeeôs report though the 

anonymous release of a fraudulent document containing thirty-two recommendations 

that conflicted with the actual report.
136

 Generally, he found there was only narrow 

criticism with a ógreat deal of favourable commentô.
137

 While there was an emerging 

consensus around normalisation, there were some organised dissenters. I believe that 

the dissent, signified by the circulation of the fraudulent recommendations, was based 

on opposition to the shift towards normalisation. It had implications for 

deinstitutionalisation, with consequent impacts on placements within institutions and 

their staffing. The institutions provided secure employment to a large unionised 

workforce, with relatively generous conditions of employment built up over the many 

years of the service system. The potential for change to these conditions was resisted 

by their staff. Many parents of people with intellectual disability also actively 

opposed deinstitutionalisation through organisations such as the Kew Cottages 

Parents Association and the Community and Institutional Parents Association for the 
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Intellectually Disabled Inc.
138

 This opposition to change was potentially a problem for 

future reform.  

 

Although it was finalised in August 1977, the report was not released by the 

government until 31 March 1978. This was well over three years after it was 

instigated. Premier Hamer stated much of it was in accord with government policy, 

and no immediate major action followed.
139

  

 

While it was not substantially enacted by the government of the day, the committeeôs 

report defined the scope of the mental health law reform ultimately enacted by the 

ALP government in the 1980s. This eventuality was anticipated by Evans when he 

called their report a óblueprint for the 1980ôsô.
140

 For Roper, the Minister who 

sponsored the later reforms, the report of this committee made it abundantly clear 

there had to be fundamental reform of the mental health and intellectual disability 

services legislative framework and systems, complemented by further reforms.
141

 

 

The committeeôs idea for a statutory ómental retardationô office wasnôt implemented 

by government, but particular functions and other of their ideas were reworked and 

formed part of the impetus for the creation of the Office of the Public Advocate. This 

report, the first Victorian inquiry into intellectual disability framed in a rights context, 

was foundational for the Victorian inquiries which followed in the 1980s. 

 

Despite ð or because of ð the lack of initial government action, the 1978 release of 

the Evans Report strengthened the climate for reform. It further encouraged the 

activism of the parents and professionals directly connected with Victoriaôs 

institutions.
142

 Networking by STAR supported the activism of people affected by the 
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lack of services. The incumbent Liberal Government was at some risk of losing office 

in Victoria at the May 1979 general election. A few days before the election, three-

hundred individuals and staff connected with St Nicholas hospital, and family 

members associated with STAR, gathered on the steps of parliament to protest the 

neglect of people with intellectual disability. This unprecedented protest action 

received extensive media coverage. Some of the parents brought along their children 

with disability. Temby had invited the senior politicians to attend and the Premier 

sent his Deputy, the Chief Secretary Sir John F. Rossiter (1913ï88).
143

 Temby 

observed one desperate couple with a baby, less than one-year-old, with multiple 

disabilities. They went up to Rossiter and said to him: we canôt cope any more, you 

take him. They handed their baby over to Rossiter whom automatically put his hands 

out. The image of Rossiter left holding the baby was featured in that nightôs news 

reports.
144

 

 

The Liberal Party Government continued its inattention to the public policy problems 

associated with unmet need and institutional maltreatment. This only led to escalating 

controversy and surging activistôs agitation and litigation. Very soon after the 

election, on the 19 May 1979, the Victorian Supreme Court found that St Nicholas 

resident, Anne McDonald (Jan 1961 ï ), was competent to manage her affairs in legal 

action initiated by Rosemary Crossley (1945 ï ). Crossley met McDonald while 

working at St Nicholas as a ward assistant.
145

 In this same period, the Age continued 

to report strong criticism of the service system.
146

  

 

In response to these continual public policy challenges, Liberal Health Minister Bill 

Borthwick (Nov. 1924 ï July 2001) requested in June 1979 that his department 

implement a policy of deinstitutionalisation.
147

  Progress proved very slow.
148

 

Borthwick himself was personally committed to deinstitutionalisation, as was noted 

later by his successors on both sides of parliament. The wider Liberal Party remained 
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more concerned with the pragmatics of retaining government, rather than with 

principles of service delivery and the human rights of people with intellectual 

disability. The difference between the policy sympathies of the Minister, and the 

actual policy implemented by the government, was quite evident.
149

 There was an 

extremely slow implementation of the deinstitutionalisation policy. Premier Hamer 

insisted that the Evans Report could be implemented within existing frameworks. 

While the decision to close St Nicholas Hospital was taken in 1981 the process would 

not start until 1984.
150

 The implementation of real reforms would have to wait for the 

election of a new ALP government in the 1980s.
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Chapter Three. Modernisation 1980 ï 1986 

 

GROWING DISABILITY RIGHTS AWARENESS 

Several international and local events during 1980 highlighted how disability was a 

continuing social and political issue. Internationally, the UN was publishing its first 

draft of the World Program of Action Concerning Disabled Persons, which was itself 

criticised by activists for its medical model basis.
1
 The World Health Organisation 

published its new classification of disability, the International classification of 

impairments, disabilities, and handicaps. This new system departed from the medical 

model of disability to incorporate social context.
2
 In the middle of the year, in 

Winnipeg, Canada, at the World Congress of Rehabilitation International, a motion to 

give people with disability decision making powers in the organisation was defeated. 

This defeat instigated the formation of the key international non-government 

organisation for representing people with disability, Disabled Peoplesô International.
3
  

 

More locally in Victoria, 26 March 1980 was the last day to apply for the new 

position of Director, Mental Retardation Division of the Health Commission. This 

position, filled by Errol Cocks, was a partial implementation of the Evans Report. 

Cocks had responsibility for administering the stateôs intellectual disability support 

services, óaccording to the principle of normalizationô.
4
 He communicated with 

Minister Borthwick before he took up his position because of the political 

controversy surrounding McDonaldôs wish to leave St Nicholas. When reflecting on 

this situation, Cocks said to me: óWith over three and a half thousand Victorians in 

institutions at that time, the bureaucrats and politicians would have to be wondering, 

who will come next?ô
5
 In May, the Health Commission responded to the increasing 

difficulties in the political and administrative climate by appointing the Working 
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Party on Extended Care of Aged or Disabled Persons.
6
 The Commission was run by a 

core group of bureaucrats for many years during the long period of Liberal Party 

government. Brian Stagoll (Aug. 1944 ï ), who worked within this bureaucracy, 

found the Commission ran the administration of state affairs with insular arrogance 

and little interference from the Minister. He considered the 1960s and 1970s in 

Victoria an óera of enormous state powerô. While Borthwick was an exception, the 

reputation of other health ministerôs in the Bolte (previous Premier) and Hamer 

Liberal Governments was that the minister ówould show up on Friday morning and 

wanted to leave by lunch, so he could get to his country propertyô.
7
 The 

administrative system was not geared to being challenged, and relied on its own 

power to dismiss criticism.   

 

From November 1980, the challenges to the status quo escalated. The appointment of 

Cocks signalled the possibility of change. Under its new director, the Mental Health 

Division of the Health Commission of Victoria published its position paper on mental 

health legislation.
8 
 The publication of Annieôs Coming Out, which related the 

circumstances of McDonald and others at St Nicholas Hospital, exposed more people 

to the dehumanising conditions in state institutions, although not all agreed that they 

should be closed.
 9
 McDonald explained the consequences of her segregation and 

maltreatment at St Nicholas Hospital in this way. 

 

To be imprisoned inside one's own body is dreadful. To be confined in an 

institution for the profoundly retarded does not crush you in the same way; it 

just removes all hope é [you] had failed to measure up to the standard 

expected of babies. You were expected to die é Vital signs showed that your 

title was 'human'; but that did not entitle you to live like normal children. You 

were totally outside the boundary which delineated the human race.
10
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The resurgence in identifying and exposing institutional abuse was reinforced when 

the Age reported allegations made by Prof. Robert Hayes on 28 November. In his 

capacity as a member of the Australian Law Reform Commission, Hayes told of 

extensive human rights violations in some of Australiaôs different types of 

institutional care facilities.
11

 In December 1980, after this series of cascading issues 

and controversies, Health Minister Borthwick instigated an inquiry by the Committee 

Considering Rights and Protective Legislation for Intellectually Handicapped Persons. 

This inquiry would óformulate proposals for legislationô.
12

 This was the Ministerôs 

attempt to deal with the continual political controversy, symbolised by the problems at 

St Nicholas Hospital.
13

 

 

The Victorian Council of Social Services (VCOSS) was important in nurturing the 

growth of the Victorian disability rights movement and the modernisation of parens 

patriae jurisdiction. This organisation was the established peak body for the non-

government welfare sector. In 1980, VCOSS oversaw the publication of Money, 

Protection and Rights: A Discussion Paper - the Role of the Public Trustee, which 

urged that review of the Public Trustee Act was ólong overdueô. Momentum for 

reform of that Act grew.
14

 Seven years later, two of the authors of this study, John 

Briton and Laural Childs, were to become senior staff of the Office. Rhonda Galbally 

was another important author of this review. She was a leading activist and 

extensively involved in VCOSS and the growing disability rights movement. Galbally 

had a critical leadership role in committees for the 1981 International Year of 

Disabled People (IYDP), and a continuing role in public life.
15

 The importance of 

VCOSS in supporting the growing advocacy for change in the social and legal 

treatment of people with disability was elsewhere evident. In August 1980 the 

VCOSS project Priorities for Action in Welfare Law Reform determined the 
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following two areas of law as priorities for Victoria Law Foundation funded projects: 

ólaw affecting disabled peopleô; and ómental health patientsô rightsô.
16

  

 

The preparation for the IYDP, and then the conduct of its activities, helped to build a 

local disability rights movement and supported the growth of continuing advocacy on 

behalf of people with disability. Well before the IYDP in 1976, a group of people 

with physical disability formed the Australian Physically Handicapped Adults 

(ALPHA) Club. This group joined with others, including the National Federation of 

Blind Citizens and the Spina-Bifida Association, to form the Council for Disabled 

Persons Victoria in 1979. One of their early actions was to appoint John Barnett from 

ALPHA as their representative to the IYDP State Committee. The IYDP State 

Committee, and its member bodies, attempted to influence public opinion through 

education activities in schools and at public events such as Moomba.
17

 

 

In April 1981, VCOSS acted as auspice for funding from the Victoria Law 

Foundation for the establishment of Disability Resources Centre (DRC), pending 

longer-term funding from another source.
18

 This was a period of sustained activism in 

Victoria by members of the self help and social advocacy sector, supported by 

VCOSS. The passing of the Associations Incorporations Act 1981 meant that 

organisations could more easily incorporate and manage their affairs as legal entities. 

The Director of VCOSS during this time, Hayden Raysmith, observed of this period 

from 1981 to 1985 óthe sheer energy and range of peopleô engaged in an óexpansion 

and consolidation of the self-help and advocacy movementô. They were part of a 

ómore professional and united non-government sectorô which could enter ówider 

policy debatesô.
19
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Also in April 1981, problems relating to disability, human rights, and law reform 

were considered during a seminar and workshop held at Burwood State College. The 

hosts were the Institute of Special Education. There was considerable focus on issues 

relating to cognitive disability.
20

 The attendance was large, with nearly one-hundred 

named participants (plus presenters) who included Terry Carney, Rosemary Crossley, 

Rhonda Galbally, Robert Hayes, and Alan Rassaby (Jan. 1956 ï ).
21

 Rassaby and 

Crossley were friends, radicalised and deeply committed to activism for people with 

disability. As well as socialising with like-minded others, they were working together 

and using Rassabyôs legal training and knowledge for their shared mission. Many 

others shared a similar passion and vision.
22

  

 

Later in the IYDP, the Second South Pacific Regional Conference on Mental 

Retardation was held on 24-29 August in Melbourne. People with intellectual 

disability were initially excluded from full participation in the proceedings. Their 

response to not being considered equal partners was to force matters. In response an 

additional stream was added to the conference, which became known as the óFifth 

Strandô.
23

 They presented the Code of Rights they developed during their conference 

session to the Federal Minister for Social Security, Fred Chaney.
24

 In the middle of 

their list of twenty-six claims and stated rights was the óright to have our rights 

protected, to be protected from violence and abuseô.
25

 

 

The IYDP was only indirectly relevant to the later Victorian mental health reform of 

the mid-1980s, although it was a significant moment in the growth of the disability 
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rights movement. The IYDP State Committee reported what it regarded as the ómost 

significant factô to emerge from its activities. This was then repeated in a report by 

the Australian Council of Social Services: ódisabled people are not a hysterical group 

of people making emotional demands on the communityô. Additionally, people with 

disability were: órealistic in their demands, and above all, competent to manage their 

own affairsô.
26

 Elizabeth Hastings, an activist with disability also involved in the 

IYDP, wrote a discussion paper for another IYDP committee. She discussed the 

growing consciousness amongst people with disability of the necessity to analyse the 

exclusionary impact of social, economic and political structures, rather than just to 

accept these and psychologically adapt to them. She suggested mobilising around 

such analysis, and self-help, to gain strength and power. This power came from 

people with disability constructing themselves as assertive consumers, at the centre of 

services, rather than as ógrateful recipientsô.
27

  

 

The advocacy strategy of the disability rights movement highlighted the competence 

of people with disability, and avoided issues associated with cognitive disability. 

There was criticism from advocates for people with intellectual disability over their 

lack of representation of disability during the IYDP. Prof. L McCreedie, the chair of 

the IYDP National Committee of Non-Government Organisations accepted that the 

IYDP organising committees had ónot responded to the position and needs of the 

mentally retardedô. He stated two reasons for why the committees had óinclined 

towards the physically handicappedô. These were ignorance, and the failure of 

lobbying by organisations with responsibility for people with intellectual disability.
28

  

 

A deliberate strategy to play down the capacity-related support issues for people with 

a cognitive disability by those advocating independence was consistent with opinion 

prepared for and published by the Human Rights Commission. According to this 
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account of the independent living movement ð a major organised element of the 

disability rights movement ð its principles were óin total accord with the socially 

esteemed value of self reliance and also have an affinity with the traditional non-

interventionist values of the civil rightô (sic).
29

  

 

I prefer the first explanation: ignorance. The needs of people with cognitive disability 

were simply not present in the minds of people involved in the independent living 

movement. This movement was dominated by people with physical and sensory 

disabilities. By September 1982, this movement had become the óZeitgeistô, 

according to Trevor Parmenter, editor of the Australia and New Zealand Journal of 

Developmental Disabilities.
30

 The ócommunity adjustmentô process for people with 

intellectual disability remained a problematic and sensitive public policy issue.
31

 

 

The emergence of a growing group of aged people with cognitive impairment, due to 

conditions such as dementia, was another sensitive social issue. As life spans 

increased, ageing-related conditions such as dementia were becoming more widely 

experienced. Public concern grew over more frequent reports of the abuse, 

exploitation and neglect of frail aged people.
32

 Their needs were ignored by the 

current guardianship arrangements.
33

 Social institutions were struggling to deal with 

the legal issues being raised by an ageing population. The National Research Institute 

for Gerontology and Geriatric Medicine sought funding for a óRights of the Elderlyô 

project. It proposed research into five practice areas, including the legal issues of 

power of attorney and the public trustee (guardianship).
34

 In 1981, the Victorian ALP 

launched The Plight of the Elderly, a policy statement which promised the vigorous 
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prosecution of people taking advantage of those óin a dependent situationô.
35

 This 

policy was triggered by Party memberôs concerns, raised in motions to the State 

Executive dating back to December 1969.
36

 

 

The growing activism and public concern over a wide range of social issues 

contributed to the defeat of Liberal Governments at state and federal elections held in 

the early 1980s. After April 1982 in Victoria, and March 1983 in Australia, disability 

advocates and activists had to adjust to working in the context of newly elected 

reforming ALP governments. The new Victorian ALP Governmentôs ambition was to 

improve Victorianôs quality of life through social policy and administrative reform. 

The pressure for reform of social welfare services built through the continual 

questioning of institutional conditions and awareness of the difficulties for people 

with disability, including people with mental illness and the frail-aged. 
37

 The 

reforming zeal was buttressed by the ALP Health and Welfare Policy Committee, 

which had a key role in driving and monitoring the implementation of mental health 

reform.  

 

The ALP had been preparing for government for many years and had a significant 

reform agenda. The new Health Minister Roperôs view was that ALP concern for, and 

interest in, people with disability had been longstanding. He noted a consistent policy 

interest in these matters since the office of his predecessor, Valentine Doube, the ALP 

Health Minister in the mid-1950s.
38

 The ALP launched a policy booklet Letôs be 

Human, which called for a ófresh approach to welfareô, for the 1970 election. Before 

this, in late 1969, the state executive of the Victorian ALP wrote to their federal 

counterparts asking them to look into issues surrounding ócare for the aged and 

infirmô. This action occurred on the motion of the Mitcham-Nunawading branch 

whose members were concerned about the potential for exploitation and other 

issues.
39

 After having further developed its processes and social policy, in March 

1982 the new Victorian ALP State Government announced it would promote óthe 
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desirability of normalisationô. The normalisation principle became incorporated into 

Victorian public policy.
40

  

 

Raysmith, as part of his review of VCOSSôs role during the early-1980s, saw the 

Disability Resources Centre as influential in óchanging the rights and guardianship 

provisions for intellectually disabled peopleô.
41

 This was not so. The policy was 

largely determined through official inquiries and related contributions. This occurred 

before the Disability Resources Centre was able to develop its own integrity as an 

organisation. Galbally although did have a large involvement in the mental health 

reform. She was one of the regular contributors to the ALP Health and Welfare Policy 

Committee.
42

  

 

The Health and Welfare Policy Committee was the clearing house and policy debate 

forum for consideration of welfare issues by the ALP. It was central to the 

development of the social policy and law reform introduced to parliament when the 

ALP achieved government.
43

 Although the detailed policy and legislation was largely 

determined through the processes and report of formal inquiries, it was this 

committee that provided the internal oversight, momentum and mandate for the ALP 

to act in government. The committee had a large regular attendance during the period 

1983 to late 1985 of about twenty members, with regulars including: health services 

administrator and researcher, David Legge; Hospital Employees Federation No. 2 

union official, Michael Leighton; state health and community services ministers, 

Caroline Hogg, Tom Roper, Kay Setches, and Pauline Toner; activists, Terry Carney, 

Rhonda Galbally, Alison McClelland, Brian Stagoll, and Ethel Temby; and senators, 

Olive Zakharov (Ethel Tembyôs sister) and Margaret Ray.
44

 Many of the committeeôs 

members were dynamic, motivated and highly-skilled academics, politicians, 

professionals, leaders and advocates.  
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On 7 August 1983, the Health and Welfare Policy Committee hosted a policy 

assembly for Party Members: óMental Retardation: ALP Policy for the Futureô. The 

presenters, and their paperôs titles, are provided in Table 3.1 below. At this meeting 

attended by over one-hundred ALP members, the Health and Welfare Policy 

Committee and Minister Roper got the Partyôs endorsement for their reform agenda.
45

 

Crossley moved the first motion at the conclusion of the assembly, calling for more 

funding for the Mental Retardation Division. The fourth and final motion, supported 

by Temby, calling for the removal of the Division from the Health Commission was 

lost.
46

  

 

Importantly, this committee also provided a forum where the policy interests and 

differences of ALP members could be debated and mediated. The Committee had 

representation from both community activists and the relevant union. Representation 

by the Hospital Employees' Federation of Australia, Victorian No. 2 Branch (HEF), 

which covered the staff of the governmentôs institutional services, reflected the 

important ties of the ALP to its industrial wing. There were clear divisions within the 

committee relating to the control, funding, models, and deinstitutionalisation of the 

service sector at their meeting of 4 October 1983. 

 

 

 

 

 

 

 

 

 

 

 

 

                                                
45

 Roper and Feigan, "notes of oral history Interview, 10 April, Melbourne." 
46

 Australian Labor Party Victorian Branch Health & Welfare Committee et al., "Motions arising from 

Health & Welfare Policy Assembly, "Mental retardation: ALP policy for the future", held at ALP head 

office on Sunday, 7th August, 1983," in Australian Labor Party, Victorian Branch (Melbourne: State 

Library Victoria, 1983). 



 63 

Table 3.1 Mental Retardation: ALP Policy for the Future Policy Assembly 

Presenter Role Short paper title 

Errol   

Cocks 

Director, Mental Retardation Division, 

Health Commission of Victoria 

Services for persons with 

mental retardation in 

Victoria.
47

 

Peter  

Bruce 

State Secretary, 

Hospital Employees' Federation of 

Australia, Victorian No. 2 Branch 

Mental Retardation: ALP 

policy for the future.
48

 

Ethel 

Temby 
STAR Executive Officer 

Service needs of parents and 

their children.
49

 

John 

Annison 

Mental Retardation Division 

Staff Association 
Statement

50
 

Ken 

Horsham 

Commonwealth Department of Social 

Security 

Services for intellectually 

disadvantaged people.
51

 

Geoff 

Welchman 

Kew Cottages & St Nicholas Parents 

Association 

Some views from the 

voluntary sector on the 

needs to be considered.
52

 

Reinforce Member Reinforce speech.
53
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Leighton, a representative of the HEF, explained to the committee members, 

presumably in response to a question about work practices, that problems arising 

from deinstitutionalisation were based in funding alone. He then explained that óThe 

Rulesô, which determined union coverage, were worked out in the industrial tribunal 

by the union and the Government. He stated as fact that it was outside the prerogative 

of the committee to consider work practice issues. Another committee member 

emphasised that ówe as a Party do not interfere with the trade union movementô. 

Carney was not present at this meeting but Stagoll and Temby were both present, and 

were putting strong countervailing views.
54

 Stagoll was arguing for working towards 

the óabsolute needô for deinstitutionalisation, Temby was concerned by the possibility 

of a ótakeover by medicoôs (sic)ô due to another policy of regionalisation of the health 

service system administration. She was concerned by what this would mean for óthe 

other problems of [the] mentally retardedô. 

 

A subcommittee was formed to resolve the policy differences.
55

 The subcommittee 

produced a government White Paper, which flagged the direction of the law reform 

process for the órights of intellectually disabled Victoriansô.
56

 In November 1984, the 

first stated key policy objective of the ALP draft social welfare policy statement 

became to ófurther develop a comprehensive range of alternatives to institutional 

careô.
57

 

 

The ALP adopted the Social Welfare Policy framework developed by this committee 

at its October 1985 Conference. This framework was based on two principles relating 

to health and ill health. The policy firstly stated that individuals should be supported 

in their environment to develop and use their personal abilities to their maximum 

potential. Secondly, individuals should be able to make a contribution to their 

community and society. These principles were to be realised through administrative 

and other measures. Mental health law and ómental retardation policy would be 

reformed so that there would be ómost appropriate care in the least restrictive settingô. 
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This would be complemented by óan adaptable civil guardianship programmeô.
58

 This 

policy reflected the major elements of the legislative package already put before 

parliament earlier that year in May.  

 

This policy, and the legislative Bills, confirmed the passing of institutionalisation as 

the foundation of disability public policy. This new understanding of disability was 

reached in a broadly-based climate of challenge to the way people with people with 

disability and mental illness were treated. The climate for this process of disability 

policy reform conducted within the ALP Policy Committee; in peak bodies and 

advocacy organisations; and in government, after two ALP victories, was driven by 

dedicated and persistent activism.  

 

The activists were motivated by notions of equality and community responsibility, 

rather than political dogma. Much of this activism starting in the 1970s was based in 

Melbourneôs inner suburbs of Fitzroy and Collingwood. In these suburbs and nearby 

were housed VCOSS, the Brotherhood of St Laurence, progressive local Councils, 

the Melville Community Mental Health Clinic, and other innovative social and 

community services. The Brotherhood of St Laurence, an influential charitable 

organisation with its headquarters in Fitzroy, helped to build activist connections in 

the local community.
59

 How the disability policy reform unfolded in Victoria was 

deeply affected by the community based activism and personal associations that 

developed in this locale.  

 

Fitzroy was a laboratory for social change, grown through opposition to government 

decisions over public housing and freeway construction.
60

 As was suggested by 

Trowbridge, this locally-based association and activism was forged within a milieu of 

university graduates concerned with issues relating to the reform of their own 

professional practices including: law; social work; medicine and psychiatry. Rassaby, 

like many of the other activists of this time, was a Fitzroy resident. They saw their 

professional roles as connected to broader public policy issues of poverty and 
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political participation.
61

 Living nearby and associating with one another helped create 

a positive activist spirit that they could bring about positive change.
62

 Some became 

involved in politics at the Fitzroy Town Hall council level. The local branch of the 

ALP included several people who were particularly influential in these events, 

amongst them, Stagoll and Carney, whose involvement then extended to the ALP 

Health and Welfare Policy Committee. According to Stagoll, the people involved 

were mostly concerned with the practical issues of discovering solutions to particular 

public policy problems and opposing the state power of the arrogant Bolte and Hamer 

Liberal governments. There wasnôt a fully formed or óbrilliantly articulatedô 

philosophical framework within the ALP Branch beyond an inchoate vulgar 

Marxism.
63

 

  

Stagoll had worked in the mental health system in the USA and been directly exposed 

to the reforms there associated with the least restrictive alternative. He came back in 

the early 1980s very influenced by the mental health system reforms being 

championed by Rosalynn Carter and the Presidentôs Committee on Mental Health, 

which had begun in early 1977.
64

  The Federal ALP Whitlam Government funded the 

implementation of these innovative ideas through funding for Community Mental 

Health Centres. The Melville Clinic was established in Brunswick, against the wishes 

of the Victorian Mental Health Authority.
65

 Minister Roper benefitted from seeing the 

practical demonstration of these community treatment approaches in his own 

electorate. 

 

The social activists involved with the ALP Health and Welfare Policy Committee 

came from a variety of backgrounds. Alison McClelland, who worked with the 

Brotherhood of St Laurence, was initially a representative of VCOSS on the Health 

and Welfare Committee, with an interest in promoting a strong and effective non-
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government sector. Temby, herself a teacher although born before World War Two, 

has told me how her values were heavily influenced by her fatherôs sympathy for the 

underdog. This is often thought of as being a general Australian trait; along with 

tolerance, which Temby found in her motherôs easy acceptance of othersô 

behaviour.
66

 For Roper, the issues were largely a matter of social improvement 

through legal and administrative reform of a poorly functioning and outdated service 

system. It was also a matter of avoiding further service and social dysfunction. He 

witnessed this overseas where many people had been deinstitutionalised to 

homelessness in the streets.
67

  

 

The ALPôs union links remained important to its identity and policy stance. Its policy 

concerns and outlook however had been broadened through the impact of 1970s 

social activism. A few of these activists strengthened their involvement during the 

1980s through the Party mechanisms and reform spirit, and the processes of the new 

and receptive ALP Government. This political momentum enabled the passage of 

laws that would better include and protect people with disability. The result was that 

Stagoll was able to say to the Health and Welfare Policy Committee on 26 November 

1985 that óafter 2İ years the three mental health billsô would be legislated in 1986.
68

 

 

 

INQUIRIES INTO THE LAW 
The legislative reform of 1986 was a product of the problematisation of disability 

public policy through the social and political processes I have described. The way 

intellectual disability and mental illness should be thought about and treated had 

changed. This change had consequences for Victoriaôs government, laws and service 

and education systems. These consequences were investigated and reported by a 

series of government committees of inquiries. Four such inquiries were held in 

Victoria between December 1980 and February 1984. The concerns of these inquiries 

had been foreshadowed by the 1977 Evans Report blueprint. These committees, in 

order of establishment, were officially named: Ministerôs Committee Considering 

Rights and Protective Legislation for Intellectually Handicapped Persons; 
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Consultative Council on Review of Mental Health Legislation; Consultative Council 

on Review of Mental Health Legislation; Ministerial Review of Educational Services 

for the Disabled; and Committee on a Legislative Framework for Services to 

Intellectually Disabled Persons. Table 3.2 Victorian government inquiries 1974ï84 

outlines some further details of these inquiries. 

 

Table 3.2 Victorian government inquiries 1974ï84 

Start 

Date 
Committee Chair  Reported to 

Report 

Date 

December 

1974 

Victorian Committee on 

Mental Retardation. 

Evans Report 

Jack 

Evans 

Liberal Premier 

Hamer 

August 

1977 

December 

1980 

Ministerôs Committee 

Considering Rights and 

Protective Legislation for 

Intellectually 

Handicapped Persons. 

Cocks Report 

Errol 

Cocks 

ALP Health 

Minister Roper 

(instigated by 

Borthwick) 

December 

1982 

January  

 1981 

Consultative Council on 

Review of Mental Health 

Legislation. Myers Report 

David 

Myers 

Liberal Health 

Minister Borthwick 

December 

1981 

August 

1982 

Ministerial Review of 

Educational Services for 

the Disabled. 

 

Kevin 

Collins 

 

ALP Education 

Minister Fordham 

February 

1984 

June  

1983 

Committee on a 

Legislative Framework 

for Services to 

Intellectually Disabled 

Persons. Rimmer Report 

 

John 

Rimmer 

ALP Health 

Minister Roper 

February 

1984 

 

 

 

The first two of the 1980s inquiries were instigated by Health Minister Borthwick of 

the Liberal Hamer Government. He only received the report of the inquiry into mental 

health legislation, the Myer Report, which was entirely produced during 1981. The 

other 1980s inquiry reports were provided to Ministers of the new ALP Cain Labor 
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Government, elected in April 1982. I next consider these inquiries in order of 

establishment.  

 

The Report of the Ministerôs Committee on Rights and Protective Legislation for 

Intellectually Handicapped Persons led directly to the creation of the Office. The 

report proposed legislation with provisions for a Guardianship Tribunal and a Public 

Advocate. It is often referred to as the Cocks Report, after its chairperson Errol 

Cocks.
69

 This was the first disability public policy reform work to commence after the 

initial Evans Report.
70

 The priority given to these parens patriae and rights issues 

was consistent with Carneyôs final recommendation in his 1976 Report on the Law. 

He considered law reform necessary to enable a policy goal of normalisation.
71

  

Minister Borthwick instigated this inquiry into legislative rights and protection for 

people with intellectual disability as social disquiet over institutional abuse 

heightened. The impetus for deinstitutionalisation had been strengthened by the 

Evans Report, and activism continued to grow.
72

  

 

The final report was provided to Roper, the new Health Minister of the ALP Cain 

government, as the committee sat from December 1980 until December 1982. The 

committee was chaired by Cocks, as Director of the Mental Retardation Division. Its 

members included Carney, Temby and Doug Pentland of Reinforce.
 73

 The actual 

author of the report, with a ófree handô, was Alan Rassaby.
74

 While Temby continued 

her strong advocacy for deinstitutionalisation, arising from her connections with the 

North American deinstitutionalisation movement, some other members of the 

committee were ambivalent.
75

 

 

The legal issues previously outlined by Carney were still major public policy 

problems. As Cocks explained to me, it was originally intended that the committee 

would also examine legislation for intellectual disability services. The initial wide 
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scope of the inquiry had been set by Jack Evans, who had become a Commissioner of 

the Health Commission of Victoria.
76

 After their consideration of the different law 

reform problems the committee decided they would concentrate on adult 

guardianship. The recent establishment of the Health Commission had disrupted the 

structural context for disability services. For this reason, and because of the pressing 

issues affecting people with cognitive disability, the committee narrowed its focus.  

The committee was concerned about mechanisms for addressing the needs of people 

who had limited decision making capacity. Its members were aware that 

deinstitutionalisation had been underway in Victoria for some time, without the 

availability of properly provided support in the community.
77

 They saw their 

principal task as reforming Victoriaôs guardianship law. They wanted to correct the 

preoccupation with control over the financial affairs of persons in guardianship 

arrangements, which came from its English law heritage. Their focus was the issues 

associated with guardianship of the person, rather than their property, to bring about 

substantial improvements in the affected individualôs quality of life. Only South 

Australia had moved substantially in this direction at this time in Australia.
78

 

 

Because of its impact, Rassaby regarded his work on guardianship for this committee 

as his best, in a distinguished career in public administration and corporate law. At 

that time he was a óWolfensberger discipleô, and very involved in the activist milieu. 

He saw the proposals as an instrument of social change which would help society 

intelligently and adaptively respond to people with intellectual disability.
79

  

 

The Committee floated their central ideas in their discussion paper of October 1981. 

These were very influenced by Rassabyôs research into international examples of 
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guardianship and ombudsman offices. He had investigated more than twenty USA 

State and Canadian provincial legal systems and models, including the óOfficial 

Representativeô role in Saskatchewan mental health law.
80

 He conducted this 

research, just prior to coming to Victoria, as a research assistant at the University of 

New South Wales for Robert and Susan Hayes. They were preparing their excellent 

book Mental Retardation: Law, Policy and Administration. While somewhat 

unacknowledged, he produced their chapter on guardianship.
81

 Carney has pointed 

out the fragility of the chain of events that led to Rassaby becoming available to work 

in Victoria with the Cocks Committee on this landmark law reform. He had left NSW 

equipped with current expert knowledge having just conducted this timely 

investigation of guardianship and protection models.
82

 Rassaby remembered that 

there was a lot of academic research into guardianship at the time.
83

 Rassabyôs ideas 

were very compatible with those previously articulated in the Evans Report.  

 

The discussion paper canvassed the role of a new specialised government functionary, 

the Public Guardian, who would act as a guardian of last resort.
84

 They also proposed 

a more ombudsman-like monitoring role to be known as the Official Representative. 

This separate role was needed because guardianship was not always in the interests of 

the person. The Official Representative would pursue complaints, give advice, and 

undertake investigations to address problems arising from guardianship. The role 

would also have the power to investigate discrimination impacting upon people with 

ódevelopmental disabilityô, with a responsibility similar to that of a commissioner for 

equal opportunity. The Official Representative would be a resource for people with 

intellectual disability and their families, through information and advice about 

guardianship.  Additional functions, beyond guardianship matters, were also 

entertained. They proposed such functions as researching, assisting and coordinating 

the development of new community services, including citizen advocacy 
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programmes. In addition, the Official Representative would provide independent 

advice to the Minister. The Committee also emphasised that the Official 

Representative must be accessible to the public and have a high public profile.
85

 

 

The Committee refined their ideas after the consultation process. The final report was 

not highly contentious. They decided upon a combined role of Public Advocate to 

exercise the full range of public guardian and official representative functions. They 

proposed generic legislation, with provisions for the wider group of people with 

cognitive impairments, rather than a categorical limitation to intellectual disability.
86

  

 

The principles fundamental to the proposed legislation were: the least restrictive form 

of protection; a fair hearing; presumption of competence; the incompatibility of 

service delivery functions and protection of rights; an accessible service; and generic 

legislation.The major recommendations of the final report were: the establishment of 

a Guardianship Tribunal with power to appoint limited and plenary guardians and/or 

estate administrators, when needed by ódevelopmentally disabled personsô; and an 

Office of Public Advocate.  

 

The Public Advocate would be empowered to act as a óguardian of last resort and an 

advocate for developmentally disabled peopleô. The committee advocated the use of 

the term ódevelopmental disabilityô, defined as óarising from a limited development of 

intellectual functioningô.
87

  

 

For the guardianship tribunal the committee recommended three-member Divisions, 

with a lawyer as chairperson. Tribunal hearings would generally be informal in a 

ócoffee table atmosphereô. Temby was strongly of the view that the chairperson 

should be óanyone but a legally trained personô, because of the weight she gave to 

informality.
88

 The committee further suggested the tribunal role should include an 

óactive fact finding natureô, when seeking out information regarding applications and 

the personôs circumstances. This role would become the óinvestigationô function of  
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the Office.  Another function which would instead be given to the Office was the 

óInformation Advisory Serviceô which would help guide applicants. The existing law 

placed strict limits on who could make an application for guardianship or 

administration; the committee suggested that anyone should be able to make an 

application. They also saw a role for advocacy in the proceedings, with a ónon-

lawyerô preferred and stressed the need for notice of proceedings and a record of 

proceedings. For urgent cases the committee considered that the tribunal should 

appoint itself as guardian through an emergency hearing. The committee, while 

noting the value of professional opinions, and that in NSW guardianship applications 

needed to be accompanied by two certificates from medical practitioners, 

recommended against a compulsory requirement for this type of evidence. The 

committee also recommended that hearings be open to anyone (including the media, 

with a prohibition on the publication of any identifying information), unless it was 

not in the best interest of the person who was the subject of the application. The 

committee recommended that all costs associated with hearings, including legal fees, 

óshould be borne by the Stateô.
89

  

 

The reportôs recommendations and principles were built into proposed draft 

legislation. On the whole, most of the committeeôs recommendations were ultimately 

enacted as the Guardianship and Administration Board Act 1986 closely followed 

their proposal.
90

 

 

The Consultative Council on Review of Mental Health Legislation, usually referred to 

as the Myers Report sat from January to December 1981. Because their inquiry lasted 

less than one-year their report was presented to Minister Borthwick before he left 

office, and before the Cocks Report was finalised. This report outlined the basis for 

the Mental Health Act 1986.  
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The committee extensively reviewed the existing legislative framework and 

considered issues of inspection (Official Visitors) and guardianship.
91

 The Councilôs 

conclusion on the Official Visitors scheme was that it should be abolished.
92

 The 

committeeôs stated the belief that óthe emphasis in legislation é should continue 

progressively to change, from custody to care as more is understood about the causes 

and treatment of mental illnessô.  

 

On guardianship, they took the view that óprovision of some systematic form of 

guardianship might replace or supplement the admission of patients to gazetted 

psychiatric institutionsô. After reviewing examples and making some important points 

about guardianship they reviewed the órecent ñmodelò of a modern approach to 

guardianship é the Alberta Dependent Adults Act 1976 and the guardianship 

provisions of the South Australian Mental Health Act 1976ï1977ô. They outlined 

principles consistent with those later fully developed in the Cocks Report.
93

 

 

The Ministerial Review of Educational Services for the Disabled was commissioned 

by the new ALP Minister for Education, Robert Fordham, and had a different context 

and conceptual framework to the other committees. It was chaired by Kevin Collins 

and ran from August 1982 to February 1984. Because it did not have a direct impact 

on the creation of the Office I will not further explore or analyse its workings after 

this brief outline.  

 

This report was framed around integration rather than normalisation and focussed on 

schools and schooling. In many ways it employed a more sophisticated approach. The 

report used the latest World Health Organisation conceptual framework of 

óimpairment, disability and handicapô and the systems concept of ódisabling 

structuresô.
94

 This difference in approach might have been due, in part, to the input of  
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its senior writer and sociologist Dr. Gillian Fulcher, who made further contributions 

in the field of disability studies. It may also indicate that the previous committees, 

due to their membership composition, were more constrained by the medical model 

of disability. 

 

The Committee on a Legislative Framework for Services to Intellectually Disabled 

Persons, chaired by John Rimmer, sat from June 1983 to February 1984. It was 

commissioned by Roper, the new ALP Health Minister. This was the remaining 

public policy work originally to be undertaken by the committee chaired by Cocks.  

This committee commenced its report by noting that from 1980 to 1983 óno fewer 

than six major government reports on services to intellectually disabled people were 

published in Australiaô. These six reports all emphasised óthe need for Australian 

legislation to be thoroughly revised. The reforms needed to óreflect current thinking, 

rather than an anachronistic, "sickness" model of servicesô. They found that law 

reform to date had been slow and was mostly framed around outmoded notions of 

protection, rather than enabling individuals to access good quality services.
95

 

 

The Rimmer Committee proposed thirteen rights-based principles for incorporation 

into law as the basis for intellectual disability services. The key principles for 

intellectual disability services, in summary, were: all people are of equal worth 

(access rights); every person has a capacity for development and a right to 

developmental opportunities; needs are best met when the conditions of their 

everyday life are the same as, or as close as possible to norms and patterns which are 

valued in the general community (the normalisation principle); and when restriction 

on rights or opportunities is necessary, the means chosen should be the least 

restrictive of the available alternatives.
96

  

 

Together, the Myers, Cocks and Rimmer committees determined the direction and 

substance of the subsequent mental health law reform. 
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EQUALITY FOR PEOPLE WITH DISABILITY 
While these government inquiries were taking place during the early-1980s, activistôs 

views on the equality of people with disability, over their difference, gained greater 

purchase in the bureaucracy, political parties and broader community. For some time 

In Victoria, people with intellectual disability and severe mental illness had been 

excluded from being treated as equals. Although they had formal equality in 

Victoriaôs liberal democracy, in actuality they were treated en masse, as the member 

of a group not entitled to individual respect and consideration of their needs. This was 

permitted because of their presumed failure to meet some of the requirements for full 

personhood. As I have shown, this dehumanisation was challenged after the Second 

World War, and especially in the 1960s and 1970s. Activists understood people with 

disability as being individuals; with the same human rights as any other person, with 

their impairments giving rise to additional needs, to be met through the least 

restrictive alternative. In this view, often linked to normalisation practices, exclusion 

was unacceptable. The need for a new inclusive approach was reinforced by the large 

expense of institutionalisation. Practical state measures for inclusion, which would 

help people with disability attain an equal status, became politically irresistible during 

the mid-1980s.  

 

By 1984, the least restrictive alternative and integration became the mainstream 

approach to disability and mental illness, mobilising the implementation of public 

policy responses. Australian Prime Minister Bob Hawke, at the First Asia/ Pacific 

Regional Convention of Disabled Peoplesô International (Australia), voiced this new 

social aspiration for a shared humanity. 

 

We recognise the right of the individual to live in an environment which is as 

supportive as possible without being unnecessarily restrictive. And we also 

acknowledge the right, and need, for disabled people to experience risk-taking 

and mistake-making; indeed, to experience the same joys and the same 

problems as the non-disabled.
97

  

 

                                                
97

 R.J.L. Hawke, "Message from the PM" (paper presented at the Adelaide Experience, Report of the 

First Asia/Pacific Regional Convention of Disabled Peoples' International November 1984, Adelaide, 

1984). 



 77 

Practical measures were required after this acceptance within social and political 

discourse. Deinstitutionalisation, normalisation and the growing complexity of late-

modern society heightened the need for modernised guardianship arrangements. 

Human services, and their relationships with the state and civil society, were 

becoming increasingly regulated and contractual. New concerns began to affect the 

successful operation of community-based services trying to deliver integration on the 

basis of the least restrictive alternative. The intention to deliver more individually 

focussed support could be stymied by the unwillingness of their professional 

employees to make decisions affecting their clientôs welfare, without those decisions 

having a legal basis. Service system functioning was often based on a óshaky 

foundation of ad hoc, illegal and sometimes un-informed decision-making about the 

lives of retarded peopleô. As Susan Hayes observed in 1984, for deinstitutionalisation 

not to ófalter and probably failô a more satisfactory system of substituted decision 

making through the enactment of appropriate guardianship legislation was needed.
98

 

A response to this public policy problem was being worked through by the Victorian 

inquiries, and ALP and governmental policy development mechanisms. 

The 1984 Victorian Government policy announcement on intellectual disability 

services detailed eight principles which would inform government priorities to meet 

óbasic needs é and human rightsô. Normalisation, coupled with the second principle 

of deinstitutionalisation, was given primacy over client sovereignty, the third 

principle.
99

 This policy framework had been developed with the authority given by 

the Health and Welfare Policy Committee, as I have discussed. 

 

Having this authority, Roper moved to the next stage of a legislative process with a 

package of three Bills for the consideration of parliament. The Guardianship and 

Administration Board Act 1986 complemented the twin Acts, the Intellectually 

Disabled Personsô Services Act and the Mental Health Act. While the Guardianship 

Act was a direct reform of the Public Trustees Act 1958, it was also integral to the 

reform of the 1959 Mental Health Act. The aim of this significant legal reform 

package was to give people rights and protection.
100

 It was also, finally, the enactment 

of separate legislation for people with intellectual disability after a process that took 
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more than fifty-years.
101

 The newly re-elected ALP Cain government had been 

concerned, in those tough economic times and after twenty-seven-years in opposition, 

with presenting itself as a sound economic manager. The ALPôs pent up reform zeal 

was focussed on delivering administrative and anti-discrimination measures rather 

than grand schemes.
102

 The reforms to the mental health laws were the epitome of this 

reform approach. 

 

The original Mental Health Bills package was brought before the parliament in the 

Legislative Assembly on the 29 May 1985.
103

 The common objective of the three 

ócomprehensiveô Bills was óto bring Victoriaôs statute law into line with modern day 

thinkingô.
104

 Roper identified the fundamental principle, the nexus which tied the 

Bills together, as the least restrictive alternative.
105

    

 

Little of the legislative drafting was done directly by the departmental public service 

and parliamentary counsel. Instead, the Bills were directly drafted under the auspices 

of Health Minister Roper. The process was largely driven and monitored by the extra-

parliamentary ALP Health and Welfare Policy Committee.
106

 Rassaby, the principal 

author of the Guardianship Act also had a large role in the writing of the 

Intellectually Disabled Personsô Services Act over a short period of about six 

months.
107

 He also provided significant input into the Bill for the Mental Health Act.  

This Bill was prepared by a drafting committee of the Mental Health Working Party, 

chaired by Health Commissioner Jack Evans. The drafting of this Bill, in the óbowels 

of parliamentô, took a significantly longer period of about two years. Stagoll was the 

key contributor to this Bill.
108

 Carney, who was considerably involved in all the 
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stages of these linked processes, considered the overall process completely consistent 

with the tradition of synoptic public policy making in Victoria.
109

 

 

The enthusiasm for normalisation was incorporated into the Acts. Restatements of the 

normalisation principle such as the following were built into the objectives of the 

1986 Mental Health Act and Intellectually Disabled Personôs Services Act. 

 

the community should make available to people with disabilities, patterns and 

conditions of everyday life which are as close as possible to the norms and 

patterns of the mainstream of society. People with disabilities should be 

provided with opportunities to participate in normal life style.
110

 

 

Rights and equality were the underlying rationale of the Guardianship and 

Administration Board Bill. The explanatory memorandum for parliamentarians which 

accompanied the first Guardianship Bill positioned the Office of the Public Advocate 

as an important innovation with a watchdog role on behalf of people with disability. 

This role involved óprotecting and promoting the rights and interests of the disabledô 

so that ógreater consideration is given to the needs of disabled people in the life of the 

communityô.
111

 The five Office functions, said Minister Roper to parliament, were 

substantially in keeping with the recommendations of the Cocks Report. 

 

firstly, acting as guardian of last resort and intervening where desirable in 

guardianship proceedings; secondly, promoting family and community responsibility 

for guardianship; thirdly, receiving and, in appropriate cases, investigating 

complaints of abuse or exploitation of disabled people; fourthly, making 

recommendations to the Minister with respect to the operation of the Act; and, 

finally, acting as general advocate on behalf of the disabled. 
112
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This general role was a realisation of Tembyôs sustained activism for an ombudsman 

office, since her 1976 encounter with such an office, operated by the Eastern 

Nebraska Community Office of Retardation (ENCOR) in the USA.
113

 This was the 

first service system in North America to implement the normalisation principle in its 

practice, and was where Wolfensberger was then working.
114

 Roper had also seen 

ENCOR in action.  

 

Roper, speaking to the first MHA Bill, addressed the issue of who are the mentally ill. 

He cited an Australian author on mental health law, John OôSullivan, to highlight óthe 

dilemma of mental health reformô which operated at the intersection of law and 

psychiatry.
115

 He observed the law was óbased on the capacity for a rational, objective 

approach to lifeô while psychiatry ódeals with people whose actions and thinking are 

governed to a large extent by the irrationalô. Considering this dilemma, he believed 

the Mental Health Bill to be compassionate and balanced.
116

 The aim of the 

Intellectually Disabled Personôs Services Bill  was to enhance óthe rights and lifestyles 

of those who qualify for servicesô.
117

  

 

The implicit complementary role of the Office of the Public Advocate was to 

variously balance, challenge, smooth, and intervene in those dilemmas sometimes 

produced by individualôs situations at the intersection of cognitive impairment, 

equality, rationality and rights. Some detrimental consequences from bundling 

together the originally discrete functions identified by Rassaby of a Public Guardian 

and Official Representative into one body, the Office of the Public Advocate, were 

inevitable. 

 

The Guardianship Act, unlike its companion Acts, was not predominantly based on a 

diagnostic categorical approach
118

. It was not concerned with the causation of the 
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impairment; it was instead focussed on people, who óby reasonô of their disability, are 

unable óto make reasonable judgements in respect of all or any of the matters relating 

to his or her person or circumstancesô.
119

 Roper also clarified that the óvast majorityô 

of people with disability had no need of óguardianship or estate administrationô.
120

  

While the non-diagnostic needs-based approach was an important innovation for the 

time, a similar inclusive approach was being adopted by the Commonwealth 

Government. The Disability Services Act (Cth) 1986 enabled funding to services for 

people of working age with any disability, including mental illness.
121

  

 

Roper introduced the first versions of the three Mental Health Bills in May, early in 

the life of the new parliament. The second-term ALP Cain Government had been 

recently formed, after renewed electoral success in March 1985. Having introduced 

the Bills, Roper announced they would be held over for six months to enable public 

comment and community involvement in the legislative process.
122

 The Mental 

Health Working Party then considered this feedback and made some changes to each 

of the Bills. These were then re-introduced as revised óNo. 2ô Bills.   

 

Roper emphasised the changes made from the first Bill when he introduced the 

revised Guardianship No. 2 Bill on the 28 November 1985.
123

  In the previous Bill the 

board could appoint a guardian if it was satisfied on each of five criteria relating to 

the personôs circumstances and needs.   

 

[1] is a person with a disability, [2] has attained the age of eighteen years, and 

is [3] unable because of the disability to care for herself or himself and [4] to 

make reasonable judgments in respect of all or any of the matters relating to 

her or his person and [5] is in need of a guardian. 
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The revised No. 2 Guardianship Bill did not retain the self care criterion because the 

government accepted the view that this was a test of a need relating to care rather than 

guardianship.
124

 Roper also noted that people present at board hearings, óespecially 

the person who is the subject of the applicationô, should not be overawed by a court 

room environment.
125

 

 

In his discussion of the Public Advocate in the Parliamentôs Upper House, Attorney-

General Jim Kennan (Feb. 1946 ï August 2010) described the Guardianship Bill as a 

watershed in recognising and protecting the rights and interests of people with 

disability in our community, tied to the Bills for the Mental Health Act and the 

Intellectually Disabled Personôs Services Act.
126

 The Office would serve the disabled 

community generally including people with mental illness and intellectual disability 

who are the subject of the provisions of the other Acts. Kennan advised the 

parliament that the Bill would also remedy the current situation of the unclear legality 

for the performance of medical procedures on people with intellectual disability. The 

Bill óstrikes an appropriate balanceô in ensuring that the rights of people with 

intellectual disabilities to access medical procedures is the same as a óperson of full 

capacityô.
127

  

 

During the parliamentary debates, members of the Opposition Parties voiced some 

concerns about the Guardianship Bill, including a range of definitional issues. The 

ómany different viewsô on the subject of the ability to make reasonable judgments 

was one example. Contrary to the explanation that I am giving here, the Opposition 

spokesperson, and later Community Services Minister, Michael John, claimed that the 

Bill worked against inclusion and normalisation.  

 

The Bill proposes to set apart the disabled person from the healthy person. It 

is against the Governmentôs stated policy of normalization and integration. 

The proposal has obvious religious and moral ramifications and is totally 

opposed by large sections of the community.
128
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Johnôs further view that it would be totally opposed although was not vindicated by 

the subsequent passage of the Bill with multi-partite support, or the further comments 

of his colleagues. Another Liberal representative, Ronald Wells, discussed the 

centrality of the right to equality, which is to be upheld in democratic societies, even 

though there are obvious inequalities of óintelligence, skill or backgroundô. An 

individualôs rights and freedoms are protected, no matter their level of intelligence.
129

 

For Lou Lieberman, later a Liberal Health Minister, the people affected by the 

legislation were a part of our community. They were neighbours, friends and family 

members who should not óbe relegated, disadvantaged or discriminated againstô. He 

believed there was a challenge for parliament in passing laws that provide for every 

contingency while maintaining proper respect. It was unacceptable for people with 

disability to be óare pushed into the background and treated as lesser human beings, 

people of less worth than usô.
130

 It is these positive views concerning equality, 

articulated by the parliamentary Opposition and supported by all sides in the 

parliament, that are central to understanding the Guardianship Act reform, and the 

Office of the Public Advocate.
131

  

 

As the parliamentarians had implied, the law and state instrumentality needed to catch 

up with the social movement towards equality and inclusion. The social, political and 

economic context of an increasingly regulated and complex rational liberal 

democracy made modernised parens patriae state powers and functions more 

necessary. Broad structural changes affected the way services operated, further 

complicated by deinstitutionalisation and the delivery of integration. For the 

successful enactment of the Mental Health Act and the Intellectually Disabled 

Personôs Services Act additional safeguards and updated guardianship mechanisms 

were also required. Terry Carney and David Tait characterised the history of 

guardianship reform as the re-shuffling of parens patriae responsibility óbetween 

government officials and courtsô.
 132

  In much of the West there had been little real 

change in the powers or guardianship practice for a millennium.
133

 The extension to 

parens patriae instrumentality legislated in Victoria in 1986, regulated and delivered 
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by the Guardianship Board and the Office of the Public Advocate, was real 

progress.
134

  

 

The Office of the Public Advocate was given a general mandate to intervene, 

advocate and protect in matters involving exploitation, neglect and abuse affecting 

people with disability. Within this broad mandate, the Office was also given a 

particular focus, derived from its guardianship function, on matters particularly 

affecting the subset of people with disability having a condition, variously described 

as: cognitive impairment (the term I mostly use); lacking (legal) capacity; decision 

making disability; developmental disability; mental disability; mental disorder; and, 

in law, under a disability.
135

 These umbrella terms refer to people with an assortment 

of circumstances, conditions and needs. People with a cognitive impairment includes 

those with an intellectual impairment from birth, people with impairment to their 

brain function acquired after birth (including people with ageing related dementia and 

people with a head injury), people with severe mental illness, and others. In practice, 

the Office largely focussed on responding to the advocacy, protection and 

guardianship needs of three broad groups: people with intellectual impairment, people 

with dementia; and people with severe mental illness.
136

  

 

The Community Visitor Scheme, established by the Mental Health Act and the 

Intellectually Disabled Personôs Services Act, and later the Health Services Act 1988, 

reformulated a long-standing protective practice: the inspection of facilities for people 

who had been confined to institutions. Because of the importance of the Community 

Visitors Scheme to the development of the Office I fully examine its establishment 

and development in Chapters Seven and Eight. 

 

The Office was legislatively formed by the passage of the mental health law reform 

package. How it actually operated in practice, within the limits set by the law, would 

be mostly determined by the first Public Advocate, Ben Bodna. 
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Chapter Four. Beginning: first Public Advocate, 

Ben Bodna, July 1986 ï July 1993 

THE FIRST PUBLIC ADVOCATE 

Bennie David (Ben) Bodna AM (June 1935 ï October 2008) was appointed the first 

Public Advocate in Victoria on 8 July 1986. He was sworn in later as a new officer of 

the parliament, after the acting Attorney-General and the parliamentary Speaker 

prepared a ceremonial protocol.
1
 His task was to establish the Office and make it an 

enduring part of Victoriaôs institutional fabric. He first built an effective team of staff 

with experience in the different service systems. He set about winning acceptance of 

the Office from government and the public, and quickly established a high profile 

through the media.
2
 Because of his great commitment, wonderful expressive skills 

and natural air of authority he created a shared sense of the proper public advocate 

role. His ideas and values guided the development of a lasting professional practice 

and ethos, which remained influential long after his departure. 

 

Bodna was educated at Melbourne University. About this he said: óI grew slowly and 

lingered longô; having first studied medicine, then history and finally social work. 

Bodna started his public service career, at the end of his twenties, as a probation 

officer at a youth prison farm. He steadily advanced his career in the public service, 

while also travelling widely. He rose in position to become the Director-General of 

Community Welfare Services. There he had considerable responsibility, including 

administering Victoriaôs corrections system during a time of unrest and prison riots.
3
 

With his astuteness, broad education, and senior experience as a public servant, 
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Bodna was somewhat a modest polymath. He wasnôt interested in dogma; he was 

more interested in practical actions that promoted justice in peopleôs interactions with 

one another.  

 

After the 1982 election of the ALP Cain Government, Attorney-General Kennan gave 

Bodna a position administering his Law Department. Bodna had failed to get along 

with the new community services minister. The new Ministers sought out the senior 

bureaucrats they wanted for particular roles as they went about reforming government 

administration. Attorney-General Kennan needed Bodnaôs administrative skills to run 

his department, while the departmental head focussed on reforms to legal practice and 

organisational change. 

 

Kennan gave copies of the draft mental health Bills provided by the Health Minister 

for consultation to Bodna. The Guardianship Board would have to be established by 

the Law Department. Bodna immediately became interested in the public advocate 

role. From this very first exposure he began to consider in his mindôs eye how the 

public advocate should go about their role and use their powers.
4
 Bodna discussed his 

interest in the public advocate position with Kennan, who took it to Cabinet. Kennan 

told Bodna that he had no enemies in Cabinet and his appointment would be 

approved.
5
 John Briton, who became the first Deputy Public Advocate, explained 

why Bodna was able to pass this political test, despite his long service under Liberal 

Party governments. Bodna was recognisably one of the disappearing old-style public 

service mandarins: staunchly apolitical; and concerned only with the giving of frank 

and fearless advice.
6
 His track record made Bodna a suitable appointee for a 

government wanting to demonstrate the credibility of its reforms. 

 

Bodna conceived several initiatives from his position leading the Law Department 

Guardianship and Administration Act implementation project. He successfully 

pushed for the Office to be situated in the Justice Department, rather than the 

community services portfolio. He also suggested parliamentary protection for the 

public advocate, equivalent to that of the ombudsman, which was incorporated into 

the Guardianship Bill . He drafted new Community Visitors provisions for the Mental 
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Health Bill and Intellectually Disabled Personsô Services Bill to revitalise the old 

Official Visitors Scheme. From his experience with the prison system he was aghast 

at the shameful things done to people isolated from the community behind the walls 

of institutions. The basis for rejuvenating the outmoded visitation scheme came from 

his conviction that community connectedness and democratic processes provided 

superior social protection against cruelty. He persuaded others of his view that 

enhanced protection, and greater connectedness, would be achieved by having the 

inspection of services carried out by ordinary people drawn from the community. 

Crucially, they would report to the peopleôs democratic forum, the parliament.
7
 

Bodnaôs input enhanced the mental health reform package.
8
  

 

With a secretary and an office, Bodna started establishing the public advocate role 

before the June 1986 assent to the Guardianship Act. He was still handing over from 

his Assistant-Secretary position in the Law Department. He had strong views on the 

approach to be taken and was keen to get working on the systemic issues harming 

Victorians with disability. His inclination was to set up a small organisation which 

could be kept true to its purposes. This view derived from his long experience in the 

senior levels of welfare bureaucracy. Bodna had already declared his preference for a 

ónon-bureaucratic environmentô, with around twelve staff. There would be five field 

staff, a deputy to the public advocate, and five administrative staff. They would share 

premises with the Board and its eleven staff.
9
 He was not interested in establishing a 

minimal token organisation making only a modest impact, although he favoured only 

a small team. In fact, he wanted its impact to be huge because of the level of 

entrenched disadvantage and brutalism hurting people with disability. His idea for a 

small Office came from his firm conviction that it should not provide other 

organisations with an opportunity to relinquish their duties and responsibilities. 

Office advocacy would hold individuals and services to account, not replace them.
10

  

 

Robyn Dixon reported on 31 July 1986 the difficult task Bodna had sworn to perform 

the previous day, in the first of her many stories about the Office for the Age. He had 

been appointed Public Advocate for seven years to represent and protect people with 
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disability when they were being óabused, assaulted, neglected or exploited by those 

who care for themô, while preserving the principle of maximum independence.
11

 His 

letter of thanks to her for the article had to wait a few weeks due to his busyness.
12

 

Bodna produced considerable numbers of mostly one-page internal and external 

memos during his appointment. By the end of September 1986, he was already 

following up individual cases with responsible authorities such as the Ombudsman. 

He immediately performed his role with gusto, although the wider Office provisions 

of the Guardianship Act would not be proclaimed until 1987. 

 

Having been formally appointed Bodna began to recruit staff. His first appointments, 

to the part-time positions of Education/Research Officer, were taken up in October 

1986 by people known previously to Bodna from the Law Department: Helen 

Halliday and Jo Hallenstein (1952 ï ). Like many other employees, Hallenstein would 

remain with the Office for very many years.
13

 

 

Bodnaôs next early appointment, in October, was Eric Mushins to the position of 

coordinator of the Community Visitors. This role required extensive organisational, 

diplomacy and communication skills, as well as leadership and long hours. Mushins 

was initially seconded from the Ombudsman Office by Bodna because his skill set 

matched with Bodnaôs view of the role. Bodna found him reliable with sound 

judgement, based on Mushinsôs work with the Ombudsman in an investigative and 

advisory role.
14

 That Mushins brought these qualities to the Office meant Bodna 

could trust him to establish and operate the community visitor program. Bodna also 

appointed Peter Soler to the position of office manager in October.
15

 Soler had 

already assisted Bodna with establishing the Office from his position as the Law 

Department Manager of Corporate and Administrative Services.
16

 He could be trusted 

with administering the establishment of the statutory Office, from scratch. 

 

One of Bodnaôs great capacities was for networking. There were no formal 

qualifications or career pathway in statutory advocacy or legal guardianship. He 
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wanted staff with seniority, experience and transferable skills in the service sectors 

they would be dealing with: aged care; intellectual disability; and mental health. 

Bodna sidestepped public service constraints on staff selection by asserting there 

were no suitable candidates to fill the Office positions within the public service. This 

was a critical issue for Bodna, who put a high value on the independence of the 

Office. He did not want to employ public servants as advocates, because of their 

óallegiance to the existing state of affairsô. He wanted very experienced staff whom 

were top-notch in the various fields of disability. They needed existing networks, 

sound judgement and to be able to command respect for their opinions. Additionally, 

he wanted his staff to have enthusiasm and passion for the work derived from their 

awareness of the cruel world lived in by people with disability.
17

 His model for 

advocacy work was rooted in social activism and community work, rather than legal 

practice. In November 1986, Bodna was still negotiating with the Public Service 

Board over position descriptions and salaries, particularly for his deputy. He had 

settled on thirteen positions, including an education research officer and five advocate 

positions.
18

 Because Bodna would continue to be paid at the same level as when he 

was Director-General he was also able to pay his staff relatively well, due to the flow-

on of salary levels tied to his seniority. Bodna saw this as critical to getting good 

people. Looking back, he judged that he got some outstanding people who set the 

tone for the Office.
19

 

 

The Office commenced full operations in April 1987 after further provisions of the 

Guardianship Act came into force. He was now able to appoint advocates.
20

 He had 

an easily recognisable logo, the óred diamondô, ready to go. This was also thanks to 

Bodna who had spotted this international maritime signal ð I am disabled, please 

communicate with me ð while helping his young son with a school project.
21

   

 

Bodna conducted extensive interviews to find ópeople with fire in their bellyô.
22

 The 

first advocates started working on 27 April. They were John Briton; Laural Childs, 
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who had a strong background in aged care from nursing; and Robyn Lansdowne.
23

 

On this same day the Age newspaper reported violence at Sunbury Training Centre 

(Caloola) which would be investigated by both the Community Services Department 

and the Office. Briton, Childs and others had co-authored the 1980 VCOSS 

publication which was part of the groundswell for change to guardianship and 

administration systems.
24

 Briton was the first Deputy Public Advocate. He was 

previously an important leader in the provision of innovative intellectual disability 

services. Since his pioneering work at the Middle Park Centre at the end of the 1970s 

he had worked as an organiser of parents, in the service wasteland of Melbourneôs 

Western suburbs, with some leftover funding from the International Year of the 

Child. Briton had also been part of the 1983 consultative group for Health Minister 

Roperôs White Paper on intellectual disability services. He was passionate about the 

rights of people with disability and was focussed on the Office delivering pragmatic 

advocacy that would be both effective and principled.
 25

 

 

Bodna next came across Graeme Williams in the Office of Intellectual Disability 

Services. He offered Williams a position which, although titled óAdvocateô, would 

make him guardian for those people represented by the Office after an order from the 

Guardianship Board. Bodna envisaged that Williams would have a small caseload of 

twenty to twenty-five persons. He was also expected to research the external 

provision of guardianship by parties other than the Office, for those people not easily 

matched with someone known to them.
26

 Bodna also recruited Dymphna Laurie 

(initially on secondment from the Equal Opportunity Commission), Marion 

Champion and Lynn Gray. Bodnaôs core staff complement was mostly in place soon 

after the remaining provisions of the Act were proclaimed on 1 April 1987. This was 

also before the Guardianship Board started to hear guardianship applications on       

14 July 1987. Sue Spence, who would be largely responsible for community 

education over the next sixteen years, commenced at the end of July. Bryan 

Walkinshaw, who still works with the Office, commenced a four-week 
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guardian/advocate position in mid-September.
27

 His appointment released Williams 

to work on a computer system for administering casework details. Bodna had seen 

such systems, somewhat unrealistically, as an essential underpinning for his slim staff 

team.
28

 

 

WINNING ACCEPTANCE AND INFLUENCE 
After recruitment, Bodnaôs second priority was to win acceptance in the multiple 

spheres in which the Office operated. The Office had to interact with: people with 

disability, and their families; the broader community; human services; and 

government. His still developing strong views on exclusion and community 

engagement pushed Bodna towards community education on the Officeôs work, and 

the rights and needs of people with disability.
29

 The Office had to explain the new 

guardianship provisions which intruded deeply into the lives of people. It got 

involved in aspects of individualôs lives that many family members thought was their 

prerogative. The Guardianship Act recognised the legal rights of adulthood that 

people with disability had when they turned eighteen. Many parents thought they 

should automatically continue as the sole decision maker for their child, without 

outside interference. The subtleties of the least restrictive option, and the other 

requirements of the new guardianship framework, required the Office to inform 

parents why they would not be automatically appointed as guardians. It then had to 

intervene when necessary.
30

  

 

Bodna immediately started relationship building to gain acceptance amongst the 

groups the Office affected. By the end of 1986, Bodna and his small staff met with 

the existing community advocacy organisations including Citizen Advocacy, STAR 

and the rights-based association AMIDA (Accommodation for Mildly Intellectually 

Disabled Adults Inc). They had also met with the Office of Intellectual Disability 

Services, the key stakeholder within the Community Services Department.
31

 Bodna 
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met with the head of the other key departmental stakeholders, the Office of 

Psychiatric Services (OPS), at the end of October, and visited a psychiatric hospital 

with staff.
32

 The OPS director then proposed a joint working project on implementing 

Citizen Advocacy for OPS clients. This offer was taken up by Bodna.
33

 Halliday, the 

Office research and community education officer, held a meeting in November with 

significant and innovative organisations in the community sector. They were invited 

to discuss publicising the implementation of the Guardianship Act. The attendees 

included Jackie Flitcroft of the Kensington and Flemington Community Legal 

Service, who would later become an important Office employee, and Tony Lawson of 

the Victorian Council of Social Services (VCOSS). Lawson was soon appointed the 

first president of the Guardianship and Administration Board.
34

  

 

When he took up his new role Lawson was reported to be daunted by the power he 

would have over other peopleôs lives as president of the Board.
35

 Bodna did not know 

Lawson from his prior roles, including with VCOSS and the Fitzroy Legal Service. 

They soon found they had a common mind. They allied their powers to óimprove the 

world for people with disabilityô, by bringing to the attention of the public the 

ódeprivations and depredationsô affecting people with disability. Although mindful of 

the Boardôs jurisdiction and the Officeôs independence, they decided that co-location 

and shared administration would give cost savings and encourage a strong 

professional relationship.  

 

Because they worked well together, the appointment of the like-minded Lawson to 

this critical position on the Board was pivotal to the initial success of the Office as an 

effective and respected public body.
36

 Briton observed how the Office profile was 

enhanced by big wins on behalf of individuals. Bodnaôs strategy of building 

acceptance was successful because of the attention drawn to some major issues 
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affecting many people with disability, drawn from the moral authority and 

circumstances of individual people.
37

  

 

By the end of the first year, Bodna settled on research projects involving pressing 

issues for people with disability coming from the courts, police and prison systems.
38

 

For Bodna, the imprisonment of people with intellectual disability was a multi-

dimensional and longstanding issue. Bodna got this research project underway very 

quickly through his networks from his previous position on the Board of the Institute 

of Criminology. The Criminology Research Council funded the Finding the Way 

Report, written from the perspective of the person with disability. This report outlined 

the adjustments law enforcement and related agencies needed to make so that people 

with disability would not be so poorly treated. The report was startling.
39

  

 

There was an increasingly prevalent perception that a flood of people with intellectual 

disability were being imprisoned, because of the failures of deinstitutionalisation and 

the new Mental Health Act.
40

 The Office countered that this perception actually 

indicated the success of the new Mental Health Act and Intellectually Disabled 

Personsô Services Act, because the automatic detention of some people with disability 

without review in institutions was no longer so inevitable. The Office also advised 

how the system needed to account for the propensity of many people with disability 

to answer yes when being questioned by police. This was one reason why they were 

over represented in the prison population. Bodna used his networks from his previous 

role as the Community Welfare Director General to speak directly with decision 

makers, such as police commissioner Mick Miller, and people in the courts system, 

including judges of the Supreme and County Courts. He got across the plight of 

people with intellectual disability when they were involved in police interviews. He 

pointed out the need for somebody to stand by them to help ensure they understood 

what was being said, and to intervene when they needed a break.
41

 This omission in 

the administration of law was a problem for the police, prisons and courts. This 
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problem had been raised by the Opposition in the parliamentary debate of the 

Guardianship Act. It sometimes resulted in criminal charges being dismissed by the 

courts because there was no case to answer. The informal system in place relied upon 

a report being made to the Office of Intellectual Disability Services.
42

  

 

The Office under Bodnaôs leadership, took it upon itself to invent and encourage 

solutions through new justice system arrangements.
43

 This led to the establishment in 

the Office of the Independent Third Person (ITP) Scheme.
44

 Volunteers were trained 

and supported to provide the extra non-legal support that people with cognitive 

impairment needed during police interviews as a witness, victim or alleged offender. 

The volunteers were contacted by Victoria Police when needed. The Office generated 

considerable goodwill through this initiative.
45

  

 

Other significant action followed from Office advocacy on the experience of people 

with intellectual in the courts and prison system. These responses included: behaviour 

support programs services provided by the community services department in prisons 

and in the community; adapted prison units with appropriate support staff; prison 

transition mechanisms; and new requirements of police.
46

 The Finding the Way 

Report gave the Office credibility.
47

 In April 1987, on the basis of the report, Bodna 

was the keynote speaker at the national Institute of Criminology Seminar on the 

issues from offenders with intellectual disability, held in Canberra.
48

 Bodna continued 

to use the Finding the Way Report to make well reported public statements. These 

newspaper stories helped generate the feeling that there was a new organisation doing 

something significant and positive for people with disability. This enabled the Office 

to gain ópublic recognition and influence very quicklyô.
49
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Bodna and his staff worked hard to consolidate the Office in what had formerly been 

the sole preserve of the patchy disconnected service systems for people with ageing 

related conditions, head injury, intellectual disability, and mental illness. The Office 

emphasised that people with disability had the same basic rights as other members of 

the community. The Office cause was seen as worth supporting.
50

 The Officeôs 

interventions tapped into, and strengthened, the prior atmosphere of change created 

through activism over the way people with disability should be considered and 

treated.  

 

While he was ócareful not to step on too many political toesô, Bodna dictated a stream 

of persistent, concise and purposeful memos sent to the people with decision making 

responsibility, demanding their attention and response. He used his stature and 

connections, more so than his actual limited statutory powers, to take on the key 

players involved in situations including: Masters of the Supreme Court; heads of 

department; and ministers. In the space of one month in September 1987, he sent a 

number of letters on a series of issues to Brian Butterworth, the Deputy Director 

General of the Office of Intellectual Disability Services. These issues included: 

medical research practice and ethics; victims of crime; sterilisation; amendments to 

the Intellectually Disabled Personsô Services Act weakening common law constraints 

on physical restraint in services; membership of an accommodation taskforce; and a 

proposal for individual justice plans in Victoria based on a model from Nebraska.
51

 

This was while the Office was moving to Carlton. 

 

The initial establishment of the Office was completed in September 1987. The Office 

was now firmly based in its new premises, shared with the Guardianship Board, in 

Drummond St, Carlton. The Mental Health Act and Intellectually Disabled Personsô 

Services Act were now law. The long-haul nature of the work was already fully 

apparent. The challenge was to be relevant: to people with disability; to communities; 

and to other agencies and state instrumentalities. Bodna wanted notice to be taken, 

and the Office and Community Visitor annual reports presented to parliament 

provided a key opportunity. He used these reports to build upon the strong sense of 

drama that the Office was seeking to create through its research, activities and 

                                                
50

 Ibid. 
51

 For instance, Ben Bodna, official correspondence, 8 September 1987.  



 96 

talking. The reports would dramatically highlight the conditions of the lives of people 

with disability through case histories, which could elicit a response beyond what a 

mere statistical report might accomplish. He wanted the Office to be fair dinkum and 

relevant, and not just another humdrum government agency.
52

 The use of case 

histories became a continuing feature of these reports.  

 

The Officeôs account first annual report of its intervention in the situation of Miss T 

shows this case history approach to reporting. This example shows how an 

individualôs circumstances triggered Office follow-up on other bodyôs 

responsibilities.    

 

Miss T, age 31, lives with her parents and attends a day facility for persons 

with an intellectual disability. The facility supervisor requested the Office 

intervene after Miss T presented at the facility with facial bruises and other 

injuries. The staff had attempted to intervene with Miss T's family on other 

occasions and had been physically and verbally assailed. An advocate met 

with Miss T, and later visited her family. The discussion with the parents 

centred on the options available to Miss T and on the likely outcomes of any 

further incidents. The service provided follow up support to the family. No 

further reports of injury were made. The Public Advocate initiated discussion 

with the Office of Intellectual Disability Services concerning a maltreatment 

protocol.
53

 

 

This case study was an example of Office individual advocacy, the activity mainly 

concerned with investigating complaints over an individualôs treatment, and 

providing support and protection. The Office had four other functional objectives 

derived from the legislation. These were: general advocacy; community advocacy; 

guardianship services; and community education and awareness. General advocacy 

was concerned with promoting the rights and wellbeing of people with disability, and 

having influence through research. Support to community advocacy organisations and 

the promotion of community responsibility for guardianship would encourage support 

for people with disability. Office guardianship would be available to all people who 
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needed it to protect their interests. The Office would also promote public 

understanding of the Act, and other disability related law.
54

   

 

Bodnaôs third overarching priority was to use the credibility gained by the Office to 

increase its organisational potency and efficacy for its tasks of providing protection 

and bringing about lasting change.  Media-savvy Bodna had started this process at the 

very beginning, when he suggested to the Attorney-General that a media presence at 

his swearing in would be advantageous.
55

 He was conscious that he needed to 

reinforce and supplement the limited power the Office actually possessed. Bluff was 

also sometimes needed. While community visitors did have comprehensive authority 

to inquire, the Office did not have the ópower to knock down doorsô.  The police and 

the courts did have this power. By being relevant and winning their respect and 

sympathy, if it did come to forcing entry, the Office had them onside.
56

  

 

Members of the community often gave tip-offs on abuse cases. Advocates Laurie and 

Childs went to a house where an aged woman was said to be living in shocking 

conditions. They were informed her boarder was óabusing her and ripping her off ó. 

When they were greeted at the door by a large dog they decided to call in the 

community police who óbashed in the doorô. The frail elderly woman was lying on 

the floor in rags, with every stick of furniture sold. Her boarder was not present. She 

was removed into care and his Power of Attorney was revoked by the Guardianship 

Board. In another case, Laurie was called in when police arrested the driver of a car 

which was the long-term home of an alcoholic paraplegic man. His drunken mate was 

moving the car to a new site where the man with disability would live in the car for a 

while, before moving on again. The manôs legs had seriously deteriorated from his 

living situation and lack of treatment; making his care more difficult. Upon the manôs 

hospitalisation, instigated by Laurie, the surgeonôs proposed solution was to simply 

amputate both legs.  Laurie stopped the amputation and obtained less drastic 

treatment, and then a decent living situation. Laurie also had to negotiate with a 

family who had caged their adult son behind bars in their house for some time, to 

cope with his severe behavioural problems. Her advocacy involved getting the family 
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to gradually make changes so that eventually the son could go to a day centre and 

they could all enjoy a better life.
57

 

 

During 1988 the Office was enjoying a high and positive public profile, giving it 

much needed credibility; in part due to Spenceôs established networks with daily 

newspapers.
58

 There was a steady stream of articles with headlines such as óThe 

people protectorsô, and óSilent victims find a voiceô.
59

 Bodna and Lawson continued 

to cooperate on publicising carefully selected cases which dramatised serious 

systemic issues. The media would be alerted when such a matter was brought before 

the Guardianship Board. The nursing homes cases discussed below are an example. 

Lawson would give the responsible party a grilling and a lot of media coverage would 

ensue.
60

 This cooperation continued even when the working relationship became 

strained. There had been early agreement between Bodna and Lawson that the Office 

needed to conduct investigations, to provide procedural fairness. However, Lawson 

had begun to retreat from this position due to the cost involved. Nevertheless, Bodna 

found that their joint purpose survived. They both wanted to make sure that the 

public, and the people running services, departments and businesses doing ólousy and 

brutalising thingsô, knew there was a new force on the side of people with disability.
61

  

 

People working on disability issues in the community saw the high profile of the 

Office and began to see it as an honest broker that could support their projects. An 

important early example of this developmental role was the óAged Abuse Projectô. 

This was a formalised grouping of concerned agencies which predated the Office. 

They had developed a substantial project for dealing with abuse of aged people.
62

 By 

April 1988 a conviction had emerged in the group, which already had the 

administrative support of the Victorian Council on the Ageing, that they should align 

themselves with the Office. They felt they did not have sufficient power and 
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representation on their own.
63

 They voted unanimously to undertake their work as a 

research project of the Office. An ultimately successful project and a continuing 

interest of the Office were underway.
64

 The project produced the influential 

publication No innocent bystanders: a study of older people in our community which 

was launched by Maureen Lyster, the Minister for the Aged, on 12 December 1990.
65

  

There were a number of difficulties with this project, some of which were associated 

with the death of an original consultant. The contribution of this projectôs researchers 

and authors was remarkable during a difficult time for the Office. The project tackled 

a significant and very troubling social concern ð how to recognise and deal with 

aged abuse ð with a substantial effort to gain evidence and solutions through an 

innovative community audit approach. It drew on the developing expertise and 

involvements of the Office, and was firmly grounded in the realities and views of 

people experiencing and addressing abuse.  

 

The Age devoted its editorial to the No innocent bystanders report the day after it was 

launched.
66

 The editor lamented what the report had found. The values of a modern 

individualistic society tolerated and encouraged financial, emotional and physical 

abuse and physical emotional of aged family members. The Age supported the 

reportôs findings that the societal attitudes which treated aged people as useless 

members of society needed to be changed through education and other government 

action. The continuing Office agenda for dealing with aged abuse through educative 

approaches was established by this project.
67

 

 

While Bodna busily organised the new Officeôs operations he also corresponded on 

many individual cases which raised significant systemic issues. Much of his early 

correspondence and ongoing advocacy was targeted at the heads of the Office of 
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Intellectual Disability Services, Office of Psychiatric Services and State Trustees. The 

State Trustees was a government corporation which financially represented people 

with cognitive impairment after an administration order from the Guardianship and 

Administration Board. It received a subsidy from the Community Services to perform 

this work. 

 

Bodna analysed the plight of particular individuals to understand the systemic issues 

affecting a wider group of people. To follow up the concerns expressed to him by the 

ómother of a current resident of an OIDS facilityô, he asked for documentation which 

he knew would either be rudimentary or entirely lacking. This was one way he 

pressured responsible parties into policy development. In this case he asked the 

Office of Intellectual Disability Services for details of its case management and 

planning frameworks, funds management procedures, appeal mechanisms and 

policies on parent involvement. As well as requesting a briefing, he thought it would 

be valuable for him to visit some facilities.
68

 Bodna was open to learning more by 

seeing services work in practice. 

 

Bodna remained alert to external events that might create opportunities or prompt 

action. For instance, he suggested a senior Queensland judge, familiar with new legal 

provisions for people of unsound mind, might be able to attend a meeting on prison 

sentencing.
69

 He was working on the daily injustices affecting Victorians with 

disability while major events promoting the rights of people with disability were 

taking place. The UN General Assembly adopted the World Programme of Action 

concerning Disabled Persons and the UN Decade of Disabled Persons on 3 December 

1986.
70

 The Commonwealth Disability Services Act 1986 became law the next 

week.
71

 This enacted in Australian domestic law the UN Declaration on the Rights of 

Mentally Retarded Persons (1971) and the Declaration on the Rights of the Disabled 
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(1975).
72

 On this same day, Bodna queried residential service fees, and aversive 

therapy frameworks, in his follow up an Intellectually Disabled Personsô Services Act 

implementation meeting with the Office of Intellectual Disability Services.
73

 A week 

later, Bodna noted in correspondence that he was dealing with several cases of 

alleged abuse and that the Office óhad a great deal to learnô.
74

 

 

These first months and years were an exhilarating time for the staff members, as it 

was their chance to óchange the worldô.
75

 From her first day, Hallenstein found her 

position very exciting, with great camaraderie and a shared desire to rise to the 

challenge of Bodnaôs vision for the Office.
76

 They were aware that this was a time 

when a ówindow was openô, with a general enthusiasm for ógoing into battleô as 

change agents. Most of the operational and support staff remained in their jobs with 

the Office for Bodnaôs entire seven-year appointment, and many stayed on for much 

longer. They formed strong bonds with one another. They had to ódo it allô; the 

advocates also delivered guardianship, public speaking engagements, and 

investigations.
77

 They built a strong collegiate culture, where they would meet on a 

weekly basis and reflect on their experiences. This was tremendously important 

because they had come from very different backgrounds in disability and service 

systems, and they needed to share their opinions and views.
78

 Bodna had not known 

much about disability and he learnt about it from his staff. They all learnt from one 

another. At these meetings they shared insights from their cases so they could work 

out Office priorities.
79

 While Bodna saw the Office as collegiate, it was not his style 

to run it as a óworkers collectiveô; he simply led. While he would discuss strategy 

with the staff involved in particular work, it was Bodna that decided direction. They 

appreciated he had a vision for the Office from watching him in action; the overall 

result was that it was a happy outcome-focussed place to work.
80
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Bodna saw that the Office itself needed protection from being starved of funding or 

having its role reduced. This had been partly achieved through the legislation and the 

positioning of the Office in the Law Department. He regarded it his personal 

responsibility to determinedly push for adequate funding from government for the 

Office. He wanted to forestall the effects of inevitable funding cuts by getting the 

highest possible initial funding. He knew cuts would come because their role was to 

persistently and forcefully criticise the government and its human service departments 

and programmes. Bodna corresponded frequently with the Law Department head and 

the various human services Ministers to push the case for sufficient funding for the 

Office, its Community Visitors Scheme, and the Guardianship Board. These strongly 

assertive letters to Ministers other than the Attorney-General were only possible, and 

partially successful, for two main reasons. The stature of Bodna as a respected 

appointed official was enhanced by the senior party status of the Attorney-General. 

The views they were presenting on the need to have effective safeguards for people 

with disability, with their combined positional authority, tapped into the 

governmentôs overall ópolicy and philosophical dispositionô which favoured 

improving the situation for people with disability.
81

 Even with all this forethought, 

Bodna was unable to successfully anticipate the actual heavy demands upon the 

Office which quickly eventuated. 

   

As the Office developed ways of working it quickly became apparent that the 

integrity of its own practices had to be safeguarded from being diverted by the needs 

of other bodies and service systems. Services were affected by the long term neglect 

of the sector, and there were many difficulties and dysfunctions caused by the large 

gaps and demarcations in service provision. Human service workers were often 

unaware of the support roles and services that were provided elsewhere. Advocates 

frequently had to broker connections between the workers from the range of services 

involved in an individualôs life, and ensure they talked. They then had to resist being 

swallowed up in a social work or case manager role. It was not the role of the 

guardian or advocate to find accommodation or support for the person they 

represented. Rather than supplant them, the Office got services to properly fulfil their 

role. When Guardianship Board hearings started the Office staff also had to educate 
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the members of that body, and clarify roles and responsibilities. The advocates were 

finding that while much of the work was exhausting and traumatic that it would be 

the best working experience of their lives.  

 

In the early days, they found out terrible things about life in institutions, such as 

people óbeing beaten with cricket batsô. Dealing with these kinds of serious issues 

meant a rights framework was very important for the emerging Office practice.
82

 The 

advocates were dealing with situations in which public policy had failed. The 

advocates were a nuisance: their role was to gather evidence and argue strongly and 

rationally. They were avoided. One senior psychiatrist would imitate his answering 

service to evade speaking to Laurie whenever she telephoned him. The cases they 

were dealing with involved difficult situations and distressing issues. Very many 

cases were highly complex and intransigent. They made regular visits to Pentridge 

prison and the locked wards of psychiatric hospitals, intervened in ógranny nappingô 

cases, and had to speak up strongly for people who were seen as difficult and 

troublesome.
83

 Staff members have dealt with the real difficulties and demands of 

their work in different ways. One of the ways that developed and persisted was to 

have fun together by enthusiastically celebrating ritual festive occasions, particularly 

Christmas.
84

 

 

Bodna received and authored a large stream of correspondence concerning meetings 

and community education speaking engagements. In October 1987, Bodna and his 

staff juggled a multitude of cases and issues. In addition to those already mentioned, 

these included: community visitors legislation, funding and extension to special 

accommodation and nursing homes; international recognition of guardianship orders; 

a voluntary guardianship pilot; abuse and standards of care in special 

accommodation; a project concerning people with intellectual disability as victims of 

crime; visits to St Nicholas hospital by Rosemary Crossley; international precedents 

for the work and concerns of the Office; interim financial administration for an 

individual as a result of a Board order; police concerns arising from the involvement 

of an individual witness to an alleged crime, and the general issues raised by the case; 
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and the state ten-year plan for intellectual disability services.
85

 In the midst of this 

multitude of issues, Bodna wrote to one of his newly appointed staff to ask her to 

develop six projects, some of which were immediate needs and were already the 

subject of Bodnaôs discussions with benevolent foundations about funding. One 

project involved establishing the potential number of clients for the Office; while 

others were concerned with more long-term issues such as enduring powers of 

attorney.
86

 He was also asking Spence to investigate the production of a video.
87

 

 

By October 1987 the pressure on the Office, arising from its jurisdiction on matters 

that had previously been the subject of much debate in the parliament, such as 

medical treatment and special procedures, was becoming increasingly evident. Bodna 

apologised to the superintendent of the Caloola institution in Sunbury for not 

responding sooner to his request concerning permission for anaesthetics. The 

publication of a protocol had been delayed. Bodnaô discussions with Lawson, as 

Guardianship Board President, and medical administrators, were unsuccessful 

because the issues were new and complex.
88

 Eventually this issue would require 

further law reform. 

 

When the small team first started full operations advocacy was the priority over 

guardianship. Initially there was only one designated guardian position, the same 

staffing level as for community education. Severe workload pressures quickly 

emerged from rapid growth in guardianship and Guardianship Board investigation 

cases.
89

 In late 1987, Bodna began discussions with his staff and the Guardianship 

Board President on what could be done to manage the workloads. Unable to resolve 

the pressures, Bodna decided in April 1988 to commission consultants, Service 

Management Australia Pty Ltd, to investigate the Office operations and produce a 
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Client Service Audit report.
90

 The consultants too were delayed as the steadily 

increasing pressures upon the Office delayed the staff feedback sessions.
91

 At this 

time Williams was under inordinate pressure. When he went on leave he handed over 

about eighty guardianship cases to Walkinshaw. When he returned a few weeks later 

Walkinshaw apologised for handing back in excess of one-hundred cases.
92

 Williams 

was eventually acting as guardian for more than 160 individuals all over Victoria. His 

workload began to affect his health.
93

  

 

The Office would continually lack sufficient staff to meet demand, despite the 

number of guardians and investigators growing to meet escalating guardianship 

demand. The consultants provided their Client Service Audit report in November 

1988. They found the Office was becoming an open and approachable defender of the 

rights of people with disability. They also reported a stakeholder view that the Office 

was stretched and overworked which, for the sake of resolving a problem, sometimes 

led Office staff to adopt an unnecessarily narrow solution. Relationships with other 

agencies and systemic advocacy efforts also suffered. These issues were addressed 

through a new Corporate Plan to better allocate priorities and resources, the 

employment of specialised investigators,
 
and the working of considerable unpaid 

overtime by the advocates and guardians.
94

  

 

Unlike for the statutory guardianship role, Office advocacy was conducted in a milieu 

where community-based advocacy organisations were already present and active. The 

Office decided early that it needed to differentiate itself from the already existing 

groups advocating on disability issues. Bodna, Briton, and the Office staff, 

distinguished between advocating for ófreedoms fromô compared with ófreedoms toô. 

They determined that the statutory advocacy of the Office would focus on the 

negative rights of ófreedoms fromô because of the prevalence of abuse and neglect. 

They felt community advocacy was mostly concerned with advocating for positive 
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rights, ófreedoms toô, such as participation. The understanding that the Office could 

not do everything matched with the requirements of the Act.
95

 Briton and Bodna 

decided to pitch Office advocacy efforts and involvements at the very senior level, 

because they were dealing with tough and problematic situations. Their advocacy 

efforts were further complicated by a concern for the aftermath of their advocacy 

interventions. To be ultimately successful in matters such as the alleged abuse of 

people living in a residential facility they had to ensure that they did not alienate the 

facilityôs staff and managers. The staff of the facility would necessarily be part of the 

solution, as much as they might be a part of the problem. The Office staff members 

also found that they had to manage a perception of advocacy that it was overly 

ideological, and habitually antagonistic to government and other service providers.
96

 

Bodna thought many of these organisations had become worn out from their 

advocacy efforts. As a result of óbanging their heads against brick wallsô over many 

years, they seemed to lack confidence and skill. He also found them to be working 

away in their own little worlds, disconnected through rivalry and a lack of 

communication.
97

 The Office distanced itself from such conceptions of advocacy 

through developing a professional practice style. Office advocates were to be óalways 

polite, always cautiousô. They were expected to behave in ways that portrayed the 

Office as a responsible public body.
98

  

 

During the first part of 1988 the Office was becoming more settled in its work and 

practice, and this was solidified by the strategic planning process for the Corporate 

Plan, finalised in June. This initial planning process described Office programmes 

and objectives. The Corporate Plan also included performance measures, reflecting 

the developing managerialist culture that was rippling out from the governmentôs 

administrative reform agenda. Most importantly, this process also developed the 

long-lived Office Charter. This long-lived statement was published unchanged each 

year in the Office Annual Report for the next twelve-years.
99
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OPAôs mission is to promote the rights and dignity of people with 

disabilities, to strengthen their position in society, and to reduce their 

exploitation, abuse and neglect.  

OPAôs position in the disability community  is independent of care givers 

and service providers. It is unashamedly on the side of people with 

disabilities. It encourages, supports or actively takes part to ensure that their 

voice is heard ï to develop, present and sustain their case where their 

choices, interests or rights are prejudiced. It has a watching brief on the 

decision-makers. 

OPAôs manner and conduct will be open and approachable, persistent and 

thorough. It will be fair, but will not shirk an issue. It will negotiate and 

conciliate. It will know its facts. 

OPA will choose priorities responsibly between the demands for its 

services and will allocate resources to ensure maximum effect. It will 

communicate its choices to the disability community and be accountable for 

them.
100

 

The charter combined perseverance with healthy scepticism, through the 

determination to both not shirk an issue and know the facts. Passion came from the 

straddling of older human rights discourses based in dignity, with the emerging 

consumer rights discourse of choice. Pragmatism tempered the partisanship of being 

óunashamedly on the side of people with disabilityô. On the whole, the charter 

satisfied the criteria described by Wolfensberger for the conduct of effective 

advocacy on behalf of disadvantaged people.
101

 The charterôs longevity proved this 

was the right pitch for the new statutory Office. 

 

One surprise for Bodna was the controversy and workload associated with the 

Medical Treatment (Enduring Power of Attorney) Act 1988, commonly referred to as 

the ódying with dignityô legislation.
102

 The Office agreed to take responsibility for 
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