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Statutory guardianship is a critical function
in protecting the rights of people affected by disability, mental illness and incapacity.

While the principal of protecting society’s most vulnerable is held by all nations, the methods of implementing guardianship differ greatly.

This booklet contains details of 19 different guardianship systems across four continents, focussing on how each system operates, as provided by guardianship experts in each country.

It has been compiled by Office of the Public Advocate, Victoria, Australia, with the assistance of the International Guardianship Network and the contributions of network members.[image: ]
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It has been produced for delegates to the
2nd World Congress on Adult Guardianship, Guardianship and the United Nations Disabilities Convention: Australian and International Perspectives, in Melbourne, Australia, 15 and 16 October 2012.

Thank you for taking the time to learn about guardianship around the world and for your participation at this convention.
[image: ]

Colleen Pearce
Victorian Public Advocate
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Australia



Population: 22.6 million
People under adult guardianship:
unknown number





Relevant legislation:


Australia has eight state and territory-based jurisdictions in relation to adult guardianship and powers of attorney with no federal uniformity at present.

Key terminology:


•	Terminology is state and territory dependent and includes the terms guardianship, administration, trusteeship and represented persons, among others.

What types of guardianship exist?


In most Australian jurisdictions, orders are
‘domain specific’ making a distinction between personal and financial decisions. A ‘guardian’ makes substitute personal decisions relating to issues such as accommodation, health care, and relationships. Substitute financial decisions are made by ‘administrators,’ ‘trustees’ or
‘financial managers’. Plenary orders are possible but are less frequent than limited guardianship orders.

Aside from personal appointments, who has the power to appoint an adult guardian?

In Australia’s states and the Australian Capital Territory, the relevant tribunal or guardianship board members have the power to appoint
an adult guardian. In the Northern Territory, guardians are appointed by magistrates.

What criteria does the court need to consider when deciding the need for a guardian?

In general, the court, tribunal or board must be
satisfied that the person is someone in need of
a guardian (for example, there is a decision that

needs to be made) and their issues can not be
dealt with using less restrictive means.


In most jurisdictions, they must be convinced that the person has a disability or mental illness (some states include ‘advanced age’) and, by virtue of this condition, the person is wholly or partially incapable of managing their person and making decisions for themselves.
The member also needs to consider the wishes of the person, and the person concerned must be at least 18 years of age.

What is the potential duration of an order?


Guardianship and administration orders are time limited, usually to three or five years, depending on the jurisdiction.

Can a person under guardianship seek re- view of a guardian’s appointment or a guard- ian’s decisions?

The person under guardianship can seek
review of the guardianship order on reasonable grounds. For example: if they believe an existing order is unsatisfactory; there is
new information that could affect the order; circumstances have changed; there is no longer a need for the person to have a guardian; or the existing guardian is not acting in the interests of the person under guardianship.

In many jurisdictions there are also appeal mechanisms to Supreme Courts or higher tribunals.

Who can be appointed as guardian?


Any person over 18 years of age who the board
or tribunal has decided is suitable.
This includes a decision that the person appointed as guardian will act in the best






interests of the person and does not have a conflict of interest. The boards and tribunals can appoint a private guardian, which includes family members and friends, or the Public Guardian, Public Advocate or Adult Guardian (terminology depends on jurisdiction). For financial management and administration orders, private people, the Public Trustee or trustee companies can be appointed.

What are the responsibilities of an adult guardian?

The guardian must act in the best interests of the person and ensure their decisions are the least restrictive possible given the circumstances.

How are adult guardians monitored and sup- ported?

Appointees must report annually to the board or tribunal that appointed them.

A guardian or administrator is always potentially subject to an application to a board or tribunal
to review their appointment.


Does an existing enduring power of attorney remove the need for guardianship when capacity is lost?

Yes. There is provision in most Australian jurisdictions to appoint an enduring attorney or enduring guardian by way of a deed. Where[image: ]


a person has executed an enduring power of attorney or enduring guardianship, these generally take effect when the person loses capacity to make reasonable judgments. Adjudication of issues arising in such appointments is generally undertaken by guardianship tribunals.

What costs are associated with guardian- ship and who pays?

Where a trustee company, including a Public Trustee, is appointed, fees are charged on a commission basis. Appointment of a Public Guardian or Public Advocate is publicly funded at no cost to the person with a disability. Where private persons are appointed as guardian
or administrator or financial manager, fees may only be charged with the approval of the tribunal.

Additional comments


A recent review of Victoria’s guardianship laws has been conducted by the Victorian Law Reform Commission. The final report, which contains an extensive analysis of guardianship in Victoria, is available online at http://www.lawreform.vic.gov.au/reports.



Population: 8 MillionAustria

People under adult guardianship:
approx. 60,000




Relevant legislation:


Article 268 to 284a Austrian Civil Law.


Key terminology:


•	guardian (sachwalter)
•	ward.


What types of guardianship exist?


Guardians can be appointed for one field, (such as financial management) for several fields (limited guardianship), or all fields (full guardianship). The ward is incapable in the fields in which he has an appointed guardian.

Aside from personal appointments, who has the power to appoint an adult guardian?

Guardians can only be appointed by the District
(Guardianship) Court.


What criteria does the court need to consider when deciding the need for a guardian?

The court can only appoint guardians for
someone over 18 years of age.
The court needs to be convinced that the
person has:


•	a mental illness or cognitive impairment
(expert opinion required)
•	matters in the person is unable to manage or in which they are acting to their own detriment
•	a lack of alternative to guardianship (for example, the person is without a durable power of attorney for healthcare purposes).

If there are certain matters that need urgent attention, the court can appoint a temporary

guardian before the completion of court proceedings.

What is the potential duration of an order?


The orders are made for an indefinite period. However a review of the person’s situation is carried out at least every five years by the court.

Guardianship is revoked if the person no longer requires it, for example, because their state of health has improved. The guardian can take no further action after the person dies.

Can a person under guardianship seek review of a guardian’s appointment or a guardian’s decisions?

The person under guardianship has the right to appeal against the decisions made by the District (Guardianship) Court and is entitled to damages from the guardian.

The person appeals to a higher court when seeking review of an appointment or a guardian’s decision.

These appeals do not happen often. When they do, the damages awarded against the guardian are decided by either the District (Guardianship) Court or the higher court, depending on the
level of damages sought.


Who can be appointed as guardian?


Persons close to the person concerned, such as next of kin, friends or acquaintances, are most likely to be appointed.

Non-profit advocacy organisations will be appointed if no one close to the ward is available or if special requirements are linked with the guardianship.
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Lawyers or notaries will be appointed if the matters to be attended to are mostly legal in nature, if there is no one close to the ward or if an advocacy organisation is available.

Other appropriate persons (for example, social workers) may be appointed if those mentioned above are not available. These persons
are not allowed to assume more than five
guardianships.


What are the responsibilities of an adult guardian?

The tasks of a guardian as a legal
representative are determined by the judge
on a case-by-case basis. The guardian has to arrange for the care the ward needs and be in touch with them at least once a month.

How are adult guardians monitored and supported?

Important decisions taken by the guardian, such as the sale of property, bringing legal action or consent to serious medical treatment, require approval by the court.

The guardian also has to report on their contact with the ward, the person’s housing situation and living conditions at least once a year. If the guardian is also in charge of financial matters, they have to submit a statement of account at three-year intervals.

Does an existing enduring power of attorney remove the need for guardianship when capacity is lost?

Yes.

What costs are associated with guardianship and who pays?

The guardian may apply to the court for compensation for undertaking this role. Usually they are awarded 5 per cent of the ward’s annual net income, excluding benefits such as care benefit or housing allowance,
as well as two per cent of the ward’s assets exceeding €10,000. The guardian may also apply for reimbursement of expenses incurred undertaking the role.

These payments will lapse or be reduced if they jeopardise the ability of the ward to meet their own costs. The ward also pays 25 per cent of the guardian’s yearly service fee to the
court. There are fee exemptions for people with
limited income and assets.



Population: 33.5 millionCanada

People under adult guardianship:
unknown number *




Relevant legislation:


Canada has 13 jurisdictions; 12 jurisdictions are common law and one follows a Civil Code. Each jurisdiction has an array of statutes or statutory provisions governing adult guardianship, adult protection, adult substitute decision-making, adult supported decision-making, public guardian, trusteeship and trusts. Additionally, federal legislation provides for various forms of
‘pension trusteeship.’


The superior legislation is the Canadian Charter of Rights and Freedoms.

Key terminology:


•	adult guardianship
•	adult protection
•	personal guardians
•	property guardians
•	committeeship
•	substitute decision-making
•	public guardians and trustees
•	supported decision-making.


What types of guardianship exist?


Guardianship of the person, guardianship of the estate (property), and guardianship of both the person and property. The terminology for guardianship varies by jurisdiction. Generally, guardianship is only to be used as an absolute last resort.

Aside from personal appointments, who has the power to appoint an adult guardian?

There are no personal appointments. Adults who want to plan for the prospect of incapacity will use either an enduring power of attorney or a personal directive of some kind; usually both are used.

Guardians of the person or property are appointed by the superior court of a province or territory (names vary).

This is constitutionally determined and was confirmed in the Supreme Court of Canada decision in E. (Mrs.) v. Eve, [1986].

What criteria does the court need to consider when deciding the need for a guardian?

Eligibility criteria varies by jurisdiction. However, in general, there must be some kind of mental incapacity combined with both a need for guardianship and a perceived benefit to the adult. Importantly, the statutory criteria (and
the courts) are increasingly moving towards ensuring that alternatives to guardianship are considered and attempted before an application is made or a guardian is appointed.

What is the potential duration of an order?


The duration varies and is typically determined by either the court, the governing legislation, or by the needs of the adult.

Can a person under guardianship seek review of a guardian’s appointment or a guardian’s decisions?

Opportunities for review also vary. In some progressive jurisdictions the person under guardianship can seek review. In most jurisdictions a review can be sought by someone acting on behalf of the affected adult.

Who can be appointed as guardian?


Family, friends, circle of friends, public guardian and trustee. Financial institution in the case
of guardianship of property. Private sector
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The general trend in Canada is away from
the use of court appointed guardians and guardianship in favour of finding and using more flexible, sensitive and effective alternatives that respect both the adult’s wishes and the adult’s network such as family and friends.
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guardianship for profit is prohibited.


What are the responsibilities of an adult guardian?

Responsibilities vary by jurisdiction. In general, legislation prescribes duties and responsibilities of an adult guardian. At the core of guardianship are the law of agency and the law of trusts,
but these are supplemented by modern and progressive notions of limited and supportive guardianship.

How are adult guardians monitored and supported?

There is a Public Guardian and Trustee in each
jurisdiction (titles vary).


Does an existing enduring power of attorney remove the need for guardianship when capacity is lost?

Sometimes. Usually existing incapacity planning documents (names vary) will only be disturbed
if there is something amiss (for example, abuse or neglect of the adult by the person appointed or named to be guardian).

What costs are associated with guardianship and who pays?

Court application costs vary by jurisdiction. The applicant may seek reimbursement from the property of the adult once appointed. The Public Guardian and Trustee and a financial institution may charge prescribed fees for managing the adult’s property.

Additional comments

Supported decision-making alternatives are increasing, especially for people with developmental disabilities. Guardianship is seen as undesirable, but necessary.

Safeguards are provided by adult protection legislation and the system of oversight provided by well-funded and established public guardian and trustee services. Canada has a well established, publicly funded and
effective universal healthcare and social service apparatus which provides an array of services supporting progressive policies and legislation.

The provisions of the UN Convention, especially Article 12, are already endorsed in most jurisdictions, particularly west of the Great
Lakes where supported decision-making has been recognised in legislation and policy for nearly 20 years.

* The number of people under adult guardianship is unknown as no statistics are gathered and maintained at the national level.



Population: 1.37 billionChina

People under adult guardianship:
unknown number *




Relevant legislation:


General Principles of Civil Law; Opinions of
the Supreme People’s Court on Several Issues concerning the Implementation of the General Principles of Civil Law (Trial Implementation); Protection of Disabled Persons Law; Protection of Rights and Interests of the Elderly Law; Mental Health Law (draft).

Key terminology:


•	adult guardianship (chengnianren jianhu)
•	civil capacity (minshi xingwei nengli)
•	mental illness (jingshenbing)
•	dementia (chidaizheng)
•	elderly (laoren).


What types of guardianship exist?


Adult guardians act in all areas (personal
welfare as well as financial affairs) of the lives of
the adults under guardianship.


Aside from personal appointments, who has the power to appoint an adult guardian?

There is no personal appointment. The law automatically designates (in the following order) the spouse, parents, adult children or other close relatives as guardian where the situation calls for adult guardianship. In the case of dispute, appointment by the court or the local neighbourhood or village committee may be involved.

What criteria does the court need to consider when deciding the need for a guardian?

The law designates certain persons to automatically become guardians. The court is thus not involved in appointing guardians.

What is the potential duration of an order?


The guardianship relationship arises as a result of an automatic legal designation and normally lasts until the death of the person under guardianship (the ward).

Can a person under guardianship seek review of a guardian’s appointment and/or a guardian’s decisions?

There is no specific procedure dedicated to review a guardian’s appointment or the guardian’s decisions by the person under guardianship.

A person under guardianship can seek alteration of guardianship with the voluntary assistance of their unit or local committee or other people eligible to be their guardian. Where the situation calling for guardianship no longer exists, the person may apply directly to the court to terminate the guardianship relationship.

A person under guardianship has no power to initiate a review of the guardian’s decision unless the guardian acts in breach of their
duties or liabilities. Even in this case, the person would usually have to seek the assistance of
the other eligible guardian candidates to file a
complaint to the court.


Who can be appointed as guardian?


A spouse, parents, adult children, near relatives, a closely connected relative or friend willing to bear the responsibility of guardianship, the unit
to which the ward belongs, the neighbourhood or village committee in their place of residence, or the civil affairs department.
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What are the responsibilities of an adult guardian?

The general principle is that a guardian shall fulfil their duty as guardian and protect the person, property and other lawful rights and interests of their ward. They shall not handle the property of their ward unless it is in the ward’s interests.

Specifically, guardians are responsible for: protecting the personal health of the ward; taking care of the wellbeing of the ward; managing and protecting the property of the
ward; acting as the agent of the ward to conduct civil activities; taking charge of and educating
the ward; and acting as agent of their ward to file litigation in the event the legal rights and interests of the ward are infringed upon or the ward has a dispute with any other person. The law does not expressly stipulate principles against which a guardian must act, although a best interests principle can be implied.

How are adult guardians monitored and supported?

Other people eligible to become the individual’s
guardian (other family members of the ward, the unit or local committee, or a friend) may file complaints to the court. Apart from this, there
is no system for monitoring or supporting adult guardians.

Does an existing enduring power of attorney remove the need for guardianship when capacity is lost?

Enduring or lasting powers of attorney are not

What costs are associated with guardianship and who pays?

As a general principle, court fees are borne by the parties involved. But cases involving adjudication of a person’s capacity for civil conduct or alteration of guardianship are tried by special procedures, which do not impose case-handling fees. There is no statutory provision for remuneration of guardians.

* Statistics for the number of people under
adult guardianship are not available.

England and
Wales



Population: 51 million (England)
3 million (Wales)
People under adult guardianship:
approx. 35,000



Relevant legislation:


The Mental Capacity Act 2005, which came into full effect on 1 October 2007.

There is also a discrete use of guardianship under the Mental Health Act 1983, which is of increasingly limited application. At the time of publication there were only 836 such cases.

Key terminology:


•	incapacitated adult is referred to in the
Mental Capacity Act as ‘P’
•	person appointed to make any decisions that ‘P’ is unable to make is called the deputy
•	lasting powers of attorney (LPA) superseded Enduring Powers of Attorney when the Mental Capacity Act came into effect.
•	person creating an LPA is called the donor, the person appointed is called the donee or attorney.

What types of guardianship exist?


Both personal welfare and property, and
financial affairs.


Aside from personal appointments, who has the power to appoint an adult guardian?

Only a nominated judge of the Court of
Protection can appoint a deputy.


What criteria does the court need to consider when deciding the need for a guardian?

A person who lacks capacity: “A person lacks capacity in relation to a matter if at the material time he is unable to make a decision because of an impairment of, or a disturbance in the

functioning of, the mind or brain.” (MCA 2005 s
2(1)).


There are specific rules about minors. No powers are exercisable in relation to a person under 16 years of age, apart from property and affairs cases where the court considers it likely that ‘P’ will still lack capacity when they reach
18 years of age. (Typically, damages awards for clinical negligence or personal injury).

What is the potential duration of an order?


As 80 per cent of cases involve age-related disorders, where average life expectancy is less than five years, most deputy appointments are made ‘until further order.’

Can a person under guardianship seek review of a guardian’s appointment or a guardian’s decisions?

Yes.


Who can be appointed as guardian?


An individual (or the holder of a specific office
or position) who is at least 18 years of age. In relation to financial matters, the court can appoint a trust corporation. The informal court order of preference is: spouse or partner, family member, close friend, existing professional adviser, Local Authority Social Services Money Management Team, or a Panel deputy as a last resort.

What are the responsibilities of an adult guardian?

That a guardian’s decisions on behalf of ‘P’ be made in their best interests. Further, the Mental Capacity Act states that deputies have regard
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The code provides practical guidance on how
the provisions of the Act should be applied in ordinary, everyday situations, and this is often explained by means of a scenario or case study.
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to the provisions of the Mental Capacity Act Code of Practice. Deputies are also required to complete a deputy’s declaration in which they give numerous undertakings to the court as regards their conduct.

How are adult guardians monitored and supported?

They are supervised by the Office of the Public Guardian. This includes receiving reports, sending a Court of Protection Visitor to visit
the deputy, and dealing with representations (including complaints) about the way the deputy is exercising their powers.

Does an existing enduring power of attorney remove the need for guardianship when capacity is lost?

Generally, yes.


What costs are associated with guardianship and who pays?

A £400 application fee is paid to the Court of Protection and a £320 supervision fee is paid annually to the Office of the Public Guardian. Generally, ‘P’ pays these costs.

Additional comments


The Mental Capacity Act Code of Practice is
296 pages long and contains sixteen chapters,
most of which begin with a summary and
are prefaced with a reminder that a person’s capacity (or lack of capacity) refers specifically to their capacity to make a particular decision at the time it needs to be made.

There is a panel of Court of Protection Special Visitors (medical practitioners who generally specialise in the psychiatry of old age or learning disability) and a panel of General Visitors, who do not need to have a medical qualification.

There are 12 Special Visitors and 74 General
Visitors. In 2011 the Special Visitors carried out
93 visits and the General Visitors made 7,228 visits. The Special Visitors usually deal with one-off capacity assessments where there are difficulties in obtaining evidence of capacity
or where the existing evidence is conflicting. General Visitors make regular visits as part
of the Office of the Public Guardian’s general supervisory functions.



Population: 81.8 millionGermany

People under Adult Guardianship:
approx. 1.3 million




Relevant legislation:


The German Guardianship Law, a federal law and part of the German Civil Code.

Key terminology:


•	supported decision making (Rechtliche
Betreuung)
•	ward, a person under guardianship.


What types of guardianship exist?


There is no full (or plenary) guardianship. There is a strong focus on supported decision-making. Limited guardianship for court specified duties
is possible. In the majority of cases, guardians are responsible for oversight of medical treatment and financial management. Wards retain full legal capacity.

Aside from personal appointments, who has the power to appoint an adult guardian?

Only the Probate Court (Betreuungsgericht) has the power to appoint an adult guardian.

What criteria do the court need to consider when deciding the need for a guardian?

Where there is a concrete need, the court can appoint a guardian for a person over 18 years of age, who, as a result of mental illness or disability, is incapable of managing their own affairs.

A guardian should not be appointed against the ‘free will’ of the person concerned – but the court has to consider whether, as a
consequence of their mental illness or disability, the ward is capable of ‘free will’.

What is the potential duration of an order?


At most, seven years. In an emergency, a temporary order can be made for up to six months.

Can a person under guardianship seek review of a guardian’s appointment or a guardian’s decisions?

The decisions of the court of first instance (Betreuungsgericht – Amtsgericht) to appoint a guardian can be reviewed by the court of second instance (Landgericht). The ward can represent themselves at such hearings.

A guardian’s decisions are not generally reviewed by the court. However, if a conflict of interest develops between the guardian and the ward, the guardian fails to respect the rights of the ward, or otherwise acts inappropriately, the court may act to replace the guardian.

Who can be appointed as guardian?


Family members, volunteer guardians, professional guardians (for example, lawyers), non-profit advocacy organisations (Betreuungsvereine) and public guardians.

What are the responsibilities of an adult guardian?

All decisions made by guardians must take account of the ward’s past and present feelings and wishes, benefit the ward and be the least restrictive option available.
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By law, every guardian is obliged to be in personal contact with their client and to cooperate with them.

Guardians are guided by the three principles:


•	necessity: no guardian’s decisions in areas that the ward can manage independently or with the support of family or friends
•	autonomy: the ward should lead a self- determined life to make as many of their own decisions as possible
•	preservation of rights: every adult has fundamental rights, including to marry and to vote.

How are adult guardians monitored and supported?

Guardians are required to submit annual reports to the court. These annual reports are reviewed by guardianship auditors employed by the
court. The guardian also needs court approval for ‘special decisions’, including major medical treatment decisions.

In general, it is the duty of the guardianship court and the Office of the Public Guardian to support the guardians. Further, non-profit advocacy organisations provide support for family member and volunteer guardians.

Does an existing enduring power of attorney remove the need for guardianship when capacity is lost?

Yes. An enduring power of attorney is possible in the areas of healthcare and personal welfare

What costs are associated with guardianship and who pays?

It is free to make a guardianship application. And, in most cases, adults under guardianship do not pay court costs. However, if a ward has monetary assets of €50,000 or more, they are required to pay an annual court fee of around
€500. The Ministry of Justice pays an annual guardianship service fee of €1848 to the guardian on behalf of wards with limited means. Otherwise, the ward pays the fee.



Additional comments


Germany’s current adult guardianship laws were developed with full awareness of the crimes and discriminations committed against people with disabilities during the Nazi period of
1933-45.


The probate judge plays a central role under current law. They hold responsibility for fundamental decisions in relation to the ward and they have personal contact with the ward.

Further, guardianship hearings are accessible to all, taking place in private houses, hospitals and aged persons’ homes as well as in courts.



Population: 9.9 millionHungary

People under adult guardianship:
67,480 (2009)




Relevant legislation:


1959 Civil Code
1952 Civil Procedure Code


Key terminology:


•	plenary guardianship
•	general partial guardianship
•	partial guardianship, based on limitation of legal capacity by groups of matters
•	adult, a person under guardianship.


What types of guardianship exist?


Plenary guardianship and general partial guardianship include powers relating to mainly legal and financial matters but can include personal welfare care matters. In partial guardianship based on limitation of legal capacity by groups of matters, the adult retains full legal capacity in all areas of life except the areas in which they were limited by the court.

Aside from personal appointments, who has the power to appoint an adult guardian?

The court decides if a guardian needs to be appointed, and then the Guardianship Authority appoints a guardian to the person under guardianship.

What criteria do the court need to consider when deciding the need for a guardian?

Any adult person who has full legal capacity and accepts the appointment can be a guardian.

What is the potential duration of an order?


A court must schedule a review for the necessity of guardianship no more than five years from the date on which it limited or deprived the adult of legal capacity, except for cases in which the judge considers the adult’s underlying condition to be permanent, in which case the order is made for an indefinite period.

Can a person under guardianship seek review of a guardian’s appointment or a guardian’s decisions?

The person under guardianship can ask that the Guardianship Authority change the appointed guardian. The person can also initiate a procedure before the court seeking restoration of their legal capacity (revocation of guardianship). There is no option available to the person in relation to seeking a ruling on a
particular decision of the guardian, however the
Guardianship Authority has to approve some of the guardian’s decisions, for example, real estate transactions.

Who can be appointed as guardian?


A guardian may be any adult with full capacity who accepts the appointment, including individuals, family members, professional guardians, or members of a non-governmental organisation where that organisation’s
activities are related to people with disabilities, psychiatric patients, or people with pathological addictions.
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What are the responsibilities of an adult guardian?

There is a general provision to safeguard and promote the interests and welfare of the adult under guardianship. Hungarian legislation does not require a guardian to ever visit the adult, but does require a guardian to consult with the adult before taking decisions, and to follow the adult’s wishes whenever possible. This obligation
exists only if an adult is deemed (presumably by the guardian) able to express his or her views.

How are adult guardians monitored and supported?

Guardians must annually send written reports on the adult’s finances to the Guardianship Authority. Guardians must also annually provide a statement of the adult’s ‘personal condition’, which should include information about the adult’s education, healthcare and living conditions. There are less strict reporting
requirements for guardians who are relatives of
the adult.


The Guardianship Authority must investigate allegations of neglect, abuse and failures of the guardian and, if necessary, ask for involvement of other state bodies such as the police or the Public Prosecutor’s Office.

Does an existing enduring power of attorney remove the need for guardianship when capacity is lost?

No. Hungary’s legal system does not regard a power of attorney as an alternative of guardianship.

What costs are associated with guardianship and who pays?

There are no application costs for guardianship proceedings. The state provides legal representation for the adult if they cannot afford to employ their own lawyer. Family members, relatives and friends do not get any payment for being guardians. Public guardians are paid by local governments, but their salary is very low.

Additional comments


Hungarian legal capacity legislation is under modification. More information can be obtained from the Mental Disability Advocacy Centre website, www.mdac.info



Population: 7.7 millionIsrael

People under adult guardianship:
approx. 28,000 (2003) *




Relevant legislation:


The Legal Capacity and Guardianship Act 1962


Key terminology:


•	Incompetent person, a person who is mentally incompetent.

What types of guardianship exist?


Plenary, healthcare affairs, property-financial affairs, or tailored. Most guardianships are plenary.

Aside from personal appointments, who has the power to appoint an adult guardian?

Only the Family Court has the power to appoint an adult guardian.

What criteria does the court need to consider when deciding the need for a guardian?

The court must be convinced that the person suffers from mental incompetence and the functional inability to manage their daily affairs.

What is the potential duration of an order?


This is according to the court’s discretion and it can be temporary, limited in time, or unlimited.

However, at any given time, one can apply to the court to terminate or change the guardianship order. In any case, the
guardianship terminates at the time of death
of the ward. The majority of adult guardianship orders are unlimited in time.

Can a person under guardianship seek review of a guardian’s appointment or a guardian’s decisions?

Yes.


Who can be appointed as guardian?


Family members, private guardians, private bodies, non-for-profit organisations.

What are the responsibilities of an adult guardian?

The legal principle is that guardians need to act in the ward’s ‘best interests’.

How are adult guardians monitored and supported?

The country’s Public Guardian is responsible for supervision and monitoring of all guardians. The supervision includes an annual report submitted by the guardian to the Public Guardian. This report is mostly on financial and property affairs, as very little supervision exists with regard to personal or healthcare affairs.

Does an existing enduring power of attorney remove the need for guardianship when capacity is lost?

Yes. However in Israel there is still no enduring power of attorney for property, only for medical treatment and healthcare decisions.





If, for whatever reason, the court decides to appoint a guardian, the court-appointed guardian overrides the authority of the person appointed by the power of attorney.

One exception is made in the case of a dying patient. Under Israel’s Dying Patient Act, the power of attorney for healthcare decisions overrides any court-appointed guardian authority.

What costs are associated with guardianship and who pays?

There is a court fee of about US$300, a cost for the medical certificate which varies significantly, and only a very small payment for the guardian. The person under guardianship meets these costs unless they apply for an exemption from court fees due to lack of funds.

Additional comments


There is no mandatory legal representation in court at guardianship hearings and, in most cases, the wards are not represented.

* Annual statistics on the number of people under adult guardianship are not publicly available.



Population: 60 millionItaly

People under adult guardianship:
unknown number




Relevant legislation:


Italian Civil Code (Articles 404-432)


Key terminology:


•	full guardianship (interdizione)
•	limited guardianship (inabilitazione)
•	caretaking with residual capacity for the ward (amministrazione di sostegno).

What types of guardianship exist?


All three forms of guardianship, full guardianship, limited guardianship and caretaking with residual capacity for the ward, can include decision-making in both personal welfare and financial affairs matters.

Aside from personal appointments, who has the power to appoint an adult guardian?

The Probate Judge appoints adult guardians following a request from the ward’s family members, social services or the Public Attorney.

What criteria do the court need to consider when deciding the need for a guardian?

The civil code provides that a:


•	Caretaker (caretaking with residual capacity to the ward) be appointed where the ward
is partially or temporarily unable to look
after their own interests because of physical disability or mental impairment.

•	Person who suffers from a permanent mental impairment preventing them from looking after their own interests be placed under full guardianship.

•	Person whose mental impairment is not as severe as to require full guardianship can be placed under limited guardianship.

What is the potential duration of an order?


Full guardianship and limited guardianship
orders are made for an indefinite period.


A caretaker is usually appointed for an indefinite period. Alternatively, the Probate Judge can decide to appoint the caretaker for a limited period of time.

Can a person under guardianship seek review of a guardian’s appointment or a guardian’s decisions?

A person under full guardianship can not seek review of a guardian’s appointment. However, they can seek review indirectly through application by friends or family members.
A person under limited guardianship or under
caretaking can seek review themselves.


Who can be appointed as guardian?


In general, the court prefers to appoint family members. If family members are not available or not willing to be the guardian, the Probate Judge can appoint a volunteer guardian or a lawyer.

What are the responsibilities of an adult guardian?

The guardian has to carry out this function with the diligence of the ‘good family father’ (legal term).





How are adult guardians monitored and supported?

Guardians normally have to provide a written
report to the Probate Court once a year.


Does an existing enduring power of attorney remove the need for guardianship when capacity is lost?

No. When capacity is lost, the power of attorney
is no longer valid.


What costs are associated with guardianship and who pays?

The appointment of a caretaker is free, there are no court fees and the applicant does not need to employ a lawyer.

The applicant does need to employ a lawyer to seek the appointment of a full guardian or limited guardian, and these legal costs are met by the ward.

If the caretaker or guardian who is appointed is a family member, that person normally provides the service for free. If the caretaker or guardian is a volunteer or lawyer, the Probate Judge can grant them compensation.
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Population: 128 millionJapan

People under adult guardianship:
approx. 200,000 *




Relevant legislation:


Statutory Guardianship is prescribed in the Civil Code of Japan (Law concerning Partial Amendment of the Civil Code (Law No. 149 of
1999)).


Key terminology:


•	statutory guardianship, including
Advisership, Curatorship and Guardianship
•	principal, the person under guardianship.


What types of guardianship exist?


The recent reform of 2000 created a new registration system for both statutory guardianship and voluntary guardianship (using a continuing power of attorney). The traditional method of proclamation of guardianship, by which a guardian’s name was entered in the family register pursuant to the provisions of the Family Registration Law, has been abolished.

There are now three types of statutory guardianship: Advisership, Curatorship and Guardianship. The court makes specific rulings about the matters covered by Adviserships and Curatorships, while Guardianship covers all realms of decision-making (this power is used for financial decisions).

Advisership is the ‘mildest’ form of guardianship; it may only be initiated by the principal or their relatives with the consent of the principal. If, for example, a principal who would like to sell real estate wishes to have the support of an adviser, the principal may apply simultaneously for proceedings to commence an Advisership and
to grant power of representation to the adviser.

If appointed, the adviser can negotiate with buyers and enter into a sales contract on behalf of the principal.

Curatorship offers flexible court supervision
for those individuals who are more cognitively impaired than those under adviserships. If the principal engages in any of the juristic acts specified in the Civil Code without obtaining the curator’s consent as required, the act may be revoked by the principal or the curator. As with adviserships, however, the principal is allowed to seek court approval in lieu of the curator’s consent.

Guardianship (full guardianship) is for people who persistently lack the capacity to make decisions for themselves due to impairment of their mental faculties. As before, the guardian may cancel the principal’s contracts. However, the guardian may not cancel the principal’s contracts of everyday life, such as purchases
of daily necessities. This reflects respect for the autonomy of the principal and the need for the principal to lead as normal a life as possible.

Aside from personal appointments, who has the power to appoint an adult guardian?

The Family Court designates statutory guardians.

What criteria does the court need to consider when deciding the need for a guardian?

The Family Court judges the principal’s estate management ability and personal care ability. However, more importance is attached to estate management ability on a practical level.
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What is the potential duration of an order?


Once a guardian is designated, the duty of the guardian continues until the principal passes away. This point has been strongly criticised.

Can a person under guardianship seek review of a guardian’s appointment or a guardian’s decisions?

The principal has to rely on family members, relatives, or the court designated guardian supervisor to file such an action with the Family Court. The Family Court then carries out a review.

Who can be appointed as guardian?


Family members have been appointed in 65 per cent of cases, professionals such as lawyers and social workers have been appointed in 35 per cent of cases and corporate guardians have been appointed in approximately 700 out of
200,000 cases.


What are the responsibilities of an adult guardian?

They must comply with the same fiduciary responsibilities as a trustee of a trust has to comply with. This is the official position from a legal point of view.

How are adult guardians monitored and supported?

The Family Court or a guardian supervisor appointed by the Family Court does the monitoring. The Family Court decides on
a case-by-case basis whether to appoint a
guardian supervisor.

Does an existing enduring power of attorney remove the need for guardianship when capacity Is lost?

Yes.


What costs are associated with guardianship and who pays?

All costs incurred by the guardian in their role are paid from the principal’s assets. The Family Court makes a decision on this amount once a year.

Additional comments


In April 2012, the Act on Social Welfare Service
for Elderly was amended and municipalities are now obliged to train volunteer guardians. It is expected that in Japan, not only family members and professionals but also a large number of citizens will enter the guardianship scene.

* The number of people under adult guardianship is approximately 200,000, compared to approximately 50,000 people with a continuing power of attorney.

Republic of Korea
(South Korea)



Population: 49 million
People under adult guardianship:
unknown number *




Relevant legislation:


The Korean Civil Code.
Note that the Adult Guardianship Act 2011,
which fundamentally reforms the current Korean
Civil Code, will come into effect on 1st July
2013.


Key terminology:


Under the new Act, key terminology includes:
•	full guardian and limited guardian
•	guardian with specific tasks
•	contractual guardian
•	supervisory guardian.


What types of guardianship exist?


At time of publication, guardianship for personal welfare does not exist in Korean law. However, under the new Act (which comes into effect in July 2013), guardianship will be available for both personal welfare and financial affairs.

Aside from personal appointments, who has the power to appoint an adult guardian?

At time of publication, following a judicial declaration of legal incapacity an adult guardian is automatically in place in accordance with statutory provisions. Under the new Act, a
family court will have the power to appoint an
adult guardian.


What criteria does the court need to consider when deciding the need for a guardian?

At time of publication, a family court can declare a person to be legally ‘limited-incapable’ if as a result of mental illness or disability, they often lack the mental capacity to make decisions
or are likely to jeopardise their own or their

family’s livelihood through their spending habits. A person can be declared to be legally ‘full- incapable’ when they permanently lack the mental capacity to make decisions. The court seeks the medical opinion of a psychiatrist
on the degree of deterioration of mental capacity. From July 2013, the key criterion
for appointment of a guardian will be that the person lacks the capacity to deal properly with their own affairs, owing to mental incapacity resulting from disease, disabilities, aging or other reasons.

What is the potential duration of an order?


At time of publication and under the new Act, guardianship is for an indefinite period. However, under the new Act, where an adult guardian is appointed with specific tasks, they will be appointed for a limited period.

Can a person under guardianship seek review of a guardian’s appointment or decisions?

At time of publication, a person under guardianship (ward) is unable to apply to
the court to have guardianship revoked, due to having been declared legally incapable. Although other people, for example relatives, can apply to the court to revoke guardianship
on the ward’s behalf. Under the new Act, a ward will also be eligible to apply for the revocation of guardianship.

In relation to reviewing guardian’s decisions, a decision is valid in relation to the third party unless it is in breach of the Korean Civil Code. From July 2013, a ward and any other eligible persons can apply for a family court order to correct a guardian’s decision, although such an order can only have future effect.
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Who can be appointed as guardian?


The order of a statutory guardian is prescribed as follows: a spouse, parent, grandparent, child, sibling, grandchild, uncle or aunt, in preference of the nearest and eldest relative. People who are under 18 years of age, under guardianship, bankrupt, under the term of a criminal penalty of suspension of qualification and more severe penalty, have been revoked
from guardianship, or have sued against a ward
or a spouse, cannot be guardians. From July
2013, anyone can be appointed as a guardian: family members, professionals, private body (guardianship corporation) and public body without any statutory preference.

What are the responsibilities of an adult guardian?

At the time of publication, there is no guideline which a guardian must comply with, except that a guardian shall discharge their duties with due care and skill. The same duty will apply under the new Act from July 2013. Under the new
Act, a guardian shall exercise their power in a way that the ward’s wishes and intentions are respected unless those wishes and intentions would have a negative effect on the ward’s wellbeing.

How are adult guardians monitored and supported?

At the time of publication, when a person was declared incompetent a family council was organised to supervise the guardian. From July
2013, a supervisory guardian will be appointed in place of a family council. The public prosecutor and the local authority are likely to play a supervisory role under the new Act.

power of attorney available in South Korea. From July 2013, a contractual guardian will play a role similar to an enduring power of
attorney. In these cases, it may be unnecessary to appoint a guardian. A contractual guardian can be appointed for both welfare and finance decisions, as specified in the contract.

What costs are associated with guardianship and who pays?

There is a small application fee paid to the court by the applicant. The medical opinion of a psychiatrist, paid for by the applicant, costs approximately US$3,000 or 3 million Won.
A guardian is paid from the ward’s estate and the amount is determined by a family court.

Additional comments


At the time of publication, the Korean Ministry of Justice and the Korean Ministry of Health and Social Welfare were preparing for the implementation of the new Act, fully effective from July 2013. There will be changes in policies and practices not covered here.

* The number of people under adult guardianship is unknown, but between 2001 and 2010, 3,235 people were placed under guardianship by a judicial declaration of legal incapacity.

Principality of
Liechtenstein



Population: 36,000
People under adult guardianship:
approx. 140



Relevant legislation:


Article 269 to 284g ABGB (Allgemeines
Bürgerliches GesetzBuch)


Key terminology:


•	guardian (sachwalter)
•	guardianship (sachwalterschaft).


What types of guardianship exist?


Guardians can be appointed for specific matters, such as representing the client by making a contract for selling property, for a specific area of substitute decision-making, such as all financial affairs, or Guardianship for all matters, including personal welfare and
financial affairs, which should be used as a last
resort.


Aside from personal appointments, who has the power to appoint an adult guardian?

The court: Fürstliches Landgericht Vaduz.


What criteria does the court need to consider when deciding the need for a guardian?

That the person has a physical or mental
illness, with evidence of disability provided by
an authorised expert, and that there are matters with which the person requires a substitute decision-maker.

What is the potential duration of an order?


The orders are made for an indefinite period. Guardianship is revoked if the person no longer requires it, for example, because their state
of health has improved, or if the matters the guardian was responsible for are resolved.

Can a person under guardianship seek review of a guardian’s appointment or a guardian’s decisions?

The person under guardianship has the right to apply to the court to revoke the guardianship order or modify the matters covered by the order. The person can apply to change the guardian if there are valid reasons to do so, or put forward an alternative guardian.

Who can be appointed as guardian?


In the first instance, the court is asked to
identify a family member who is reliable
and able to carry out the duty of guardian. If there is no such person, the court asks the Sachwalterverein, a state-funded not-for-profit organisation, to be appointed as a juristic person. The Sachwalterverein then entitles
a person in the organisation to carry out the duties of guardianship. In some cases a lawyer or other professional may be appointed.

What are the responsibilities of an adult guardian?

The guardian has to arrange for the social and medical care of the client and, for this reason, be in touch with them at least once a month.





How are adult guardians monitored and supported?

Important decisions taken by the guardian such as the sale of property, large purchases, bringing legal action, and consent to serious medical treatment require approval by the court.

The Sachwalterverein offers counselling and supervision for guardians in all matters relating to guardianship.

Does an existing enduring power of attorney remove the need for guardianship when capacity is lost?

Yes.


What costs are associated with guardianship and who pays?

There are court costs associated with a guardianship application. If the person has the money, they may be also required to pay for the medical certificate.

The guardian may apply to the court for compensation for undertaking this role, normally five per cent of the person’s income. The court decides if and how much the guardian will be compensated.
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The
Netherlands



Population: 16 million
People under adult guardianship:
unknown number *



Relevant legislation:


The Netherlands’ Civil Code (specifically
Chapters 16, 19 and 20).


The Medical Treatment Act provides an alternative to guardianship measures in
this area, giving automatic decision-making authority in relation to medical care to the person’s partner or close relative where the person is incapacitated. The scope of medical care is broadening to include things like accommodation decisions and care contracts, for example, to help older people get dressed in the morning.

Key terminology:


•	full guardianship (curatele)
•	financial guardianship (protective trust)
•	personal guardianship (mentorschap).


What types of guardianship exist?


Full guardianship, financial guardianship and
personal guardianship.


Aside from personal appointments, who has the power to appoint an adult guardian?

The Justice of the Peace or Cantonnale Judge of the lower courts has this power.

What eligibility criteria need to be met?


The court can order a guardian measure in the case that an adult is unable, due their mental or physical condition, to take care of their material interests (financial guardianship), immaterial interests (personal guardianship) or both kind of interests (full guardianship).

What is the potential duration of an order?


At time of publication, full guardianship orders apply for an indefinite period. The two other measures can be time-limited, but this seldom happens. A bill is before parliament introducing the possibility of time-limited full guardianship and an obligation for the guardian to report to
the court at least every five years about whether
guardianship is still required.


Can a person under guardianship seek review of a guardian’s appointment or a guardian’s decisions?

Yes, the adult under guardianship can appeal if the court orders a guardianship measure
or appoints someone they do not want as their guardian. While there are no specific regulations allowing the court to intervene in decisions the person wants reviewed, the court may dismiss a guardian on the grounds they made a poor decision, which would likely lead to the decision being reversed.

Who can be appointed as guardian?


Only natural persons can be appointed as
full or personal guardians. In case of financial guardianship, legal persons and public bodies can also be appointed.

According to the Civil Code, the courts must first appoint the person that is preferred by
the adult unless there is a clear reason not to, or second, appoint the partner or one of the parents, children, brothers or sisters of the adult.

Approximately 60 per cent of guardians are
partners or close family members.
The remainder include volunteers trained and supported by regional associations to provide






personal guardianship and legal professionals
who undertake financial guardianship.


What are the responsibilities of an adult guardian?

The law is silent on this point, except one section in the civil code stating for full guardianship and personal guardianship the guardian must involve the adult as much as possible in their role and decisions regarding the treatment, care, support and nursing of the adult. The guardian also has to advance that the adult under this measure acts for themself in as far as the adult is capable.

Organisations supporting volunteer and professional guardians generally accept it is the role of the guardian to realise the wishes of the person, and where these wishes are not known, to act in the person’s best interests.

The bill before parliament at time of publication further calls on the guardian to consider the person’s religious convictions and cultural background before acting on their behalf, and to promote the person’s ability to act for themself where possible.

How are adult guardians monitored and supported?

Private guardians (family members) are not supported, but they may seek advice from the court or an organisation for professional guardians. Most professional guardians
are associated with regional or national organisations that can provide advice. The courts undertake periodic reviews of financial and full guardianships but not personal guardianships.

Does an existing enduring power of attorney remove the need for guardianship when capacity is lost?

Yes, a new system registering enduring Powers of Attorney is currently being established but is not yet widely used.

What costs are associated with guardianship and who pays?

Applications for guardianship have a court fee of €73 plus legal representation if the applicant prefers, though this is not required. A professional guardian receives about €300 initially and a further €1000 annually. Family members receive no reward. Generally, the
person under guardianship meets these costs. If they cannot afford it, in most cases, social security pays.

Additional comments


The Netherlands has traditionally preferred to avoid guardianship performed by the state. However, there is some concern that, while the state supervises and largely funds the existing guardianship system, there is insufficient
state ownership and funds to develop better
infrastructure around guardianship.


* Each year the courts deal with approximately
1,900 requests for full guardianship, 20,000 requests for protective trusts and 5,000 requests for personal guardianship, with these numbers rising.



Population: 4.4 millionNew	Zealand

People under adult guardianship:
unknown number




Relevant legislation:


The Protection of Personal and Property Rights
Act 1988 (the Act).


Key terminology:


•	welfare guardian
•	property manager
•	property administrator.


What types of guardianship exist?


Welfare guardian, property manager, property administrator and personal orders

Aside from personal appointments, who has the power to appoint an adult guardian?

The Family Court.


What criteria does the court need to consider when deciding the need for a guardian?

To appoint a welfare guardian the court must be convinced that the subject person wholly lacks the capacity to make or communicate decisions relating to their personal care and welfare, and that the appointment of a welfare guardian is the only satisfactory way to ensure that appropriate decisions are made in relation to these matters.

To appoint a property manager the court must find that the subject person is domiciled or ordinarily resident in New Zealand and, in the opinion of the court, lacks wholly or partly the competence to manage their own affairs in relation to their property.

For the court to make a personal order, the subject person must be ordinarily resident in New Zealand and either: lack, wholly or
partly, the capacity to understand the nature and foresee the consequences of decisions in respect of matters relating to their personal care and welfare; or have the capacity to understand the nature and foresee the consequences of decisions in respect of matters relating to their personal care and welfare, but wholly lack the capacity to communicate decisions in respect of such matters.

What is the potential duration of an order?


Temporary or interim orders are usually made for a period of three to six months. Personal orders, orders for a welfare guardian, substantive orders for property managers or to administer property are made for up to three years duration.

Can a person under guardianship seek review of a guardian’s appointment or a guardian’s decisions?

There is provision in the Act for review of appointments for personal orders, property orders and orders for welfare guardian.

Who can be appointed as guardian?


Family members are usually appointed as welfare guardians. However, in instances where there is significant conflict between family members, the Family Court may appoint an independent person to be welfare guardian. In respect of property matters, family members, trustee corporations and private individuals can be appointed a property manager.
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What are the responsibilities of an adult guardian?

The role of the welfare guardian is to: protect and promote the interest and welfare of the subject person; encourage them to develop and exercise their capacity to make decisions for themselves; encourage them to act on their own behalf to the greatest extent possible and seek to facilitate the integration of the subject person into the community as far as possible.

The welfare guardian should also consult as far as practicable with the subject person and any other person or representatives of non-profit organisations who may be interested in, and competent to, advise the guardian in relation
to the personal care and welfare of the subject person.

How are adult guardians monitored and supported?

The property manager is obliged to prepare and file in the Family Court, statements containing prescribed particulars as to the subject person’s property at prescribed points in time. All
property statements filed in the Family Court are audited by a trustee corporation (Public Trust).

Does an existing enduring power of attorney remove the need for guardianship when capacity is lost?

Yes, as long as the necessary steps have been

What costs are associated with guardianship and who pays?

In relation to welfare guardian, property and personal orders, legal is aid available for those persons who meet the eligibility criteria. If not, private costs vary but are usually between
$1,500 and $3,000, plus GST.


In relation to property managers, the Public Trust can charge an audit fee to audit property statements filed with the court.



Population: 5.2 millionScotland

People under adult guardianship:
approx. 10,000 *




Relevant legislation:


Adults with Incapacity (Scotland) Act 2000.


Key terminology:


•	adult, a person who has reached the age of
16.


What types of guardianship exist?


Welfare, financial and property or joint guardianship, welfare combined with financial and property.

Aside from personal appointments, who has the power to appoint an adult guardian?

A personal appointment would be to grant a power of attorney. There can be no personal appointment to the position of guardian. The only person under the Adults with Incapacity (Scotland) Act who has the power to appoint a guardian is a sheriff.

What criteria does the court need to consider when deciding the need for a guardian?

The sheriff has to be satisfied on two matters:


•	that the person has lost their mental
capacity (as defined in terms of the Act)
•	that their interests cannot be safeguarded in any other way other than by guardianship.

What is the potential duration of an order?


Generally, anything between three years and
indefinite.

Can a person under guardianship seek review of a guardian’s appointment or a guardian’s decisions?

Yes, the adult can seek a review of the
appointment or a guardian’s decision.


Who can be appointed as guardian?


Any named person or persons, whether they are a family member, professional person or named office holder within a public authority.

However the sheriff needs to be satisfied on the suitability of the person nominated as guardian. In determining this the sheriff has regard to:

•	the accessibility of the proposed guardian to the adult and their primary carer
•	the ability of proposed guardian to carry out the functions of guardian
•	any likely conflict of interest between the
adult and the proposed guardian
•	any undue concentration of powers which may arise
•	any other advise effects
•	any other such matters as may seem appropriate.

What are the responsibilities of an adult guardian?

There are five general principles:


1. Any and every intervention must be of benefit to the adult, and that benefit cannot be achieved without the intervention.
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2. An intervention must be the least restrictive option consistent with achieving the purpose.

3. Account must be taken of the adult’s past and present wishes.

4. Account must be taken of the views of the nearest relative and any other person who has an interest in the adult.

5. The adult must be encouraged to exercise whatever skills they may have concerning their property, financial and welfare skills and develop new skills as the case may be.

Thereafter the responsibilities of the guardian are as decreed in the powers granted to them by the guardianship.

How are adult guardians monitored and supported?

The respective local authority supervises welfare guardians. The Office of the Public Guardian supervises financial and property guardians by requesting yearly reviews of the adult’s finances.

Does an existing enduring power of attorney remove the need for guardianship when capacity is lost?

A continuing power of attorney does remove the need for guardianship when capacity is lost, so long as all powers required by the attorney have been vested in them.

What costs are associated with guardianship and who pays?

The average cost of a guardianship application
is £2,000. However, if a guardian applies for any guardianship which includes welfare powers, they are entitled to legal aid for the application/ court costs. This has resulted in most applicants seeking welfare powers to access state funding.

For ongoing costs, if the adult’s estate is below a certain level, they can also apply for fee exemption from the Office of the Public
Guardian. If fee exemption or legal aid does not apply, fees are generally paid from the adult’s estate.

Additional comments


* The number of people under adult guardianship is approximately 10,000, with about 1,500 new cases per annum.



Population: 5 millionSingapore

People under adult guardianship:
unknown number *




Relevant legislation: The Mental Capacity Act. Key terminology:
•	deputy, a person appointed by the court to
act as a guardian or proxy decision-maker
•	donee, a person appointed as proxy decision-maker by a lasting power of attorney (LPA)
•	‘P’, a person without mental capacity.


What types of guardianship exist?


Personal welfare as well as property and affairs matters.

Aside from personal appointments, who has the power to appoint an adult guardian?

If an individual loses capacity and does not have an LPA already made, their family can make an application to the Mental Capacity Court to have a deputy appointed to take care of the person’s affairs.

What eligibility criteria need to be met?


The court requires a doctor’s certificate be provided to confirm that ‘P’ has lost the capacity to make their own decisions. The court then appoints a deputy to make decisions in specific areas of ‘P’s’ life.

What is the potential duration of an order?


A court order appointing a deputy will last the
entire lifetime of the individual.

Can a person under guardianship seek review of a guardian’s appointment or a guardian’s decisions?

Any person can oppose a guardian’s appointment or seek review of their decisions. Applications for review are lodged with the Mental Capacity Court. Action will only be taken if there are valid grounds for review, including that the decision was not made in ‘P’s’ best interests or led to ‘P’s’ wellbeing or safety being compromised or threatened.

Who can be appointed as guardian?


Deputies concerned with matters of personal welfare must be individuals, for example, family members, friends or relatives. However, a trust company may be appointed to manage property and affairs matters.

What are the responsibilities of an adult guardian?

They should comply with regulations stipulated in the Mental Capacity Act. Fundamentally, proxy decision makers are to act in the best interests of ‘P’. The practical aspects of this
Act are specified in a Code of Practice which is applicable to all who deal with a person without mental capacity, specifying guidelines, case studies and best practices.

How are adult guardians monitored and supported?

All court appointed deputies are required to submit an annual report to the Public Guardian highlighting key decisions that are made on behalf of ‘P,’ including key expenses incurred for
‘P’s’ care needs.





The Mental Capacity Act also provides whistleblower protection for anyone reporting ill-treatment, wilful neglect or abuse of ‘P’ to the police or Public Guardian. The Act gives the Public Guardian powers to carry out such investigations.

Does an existing enduring power of attorney remove the need for guardianship when capacity is lost?

Yes, the LPA will allow the appointed proxy decision-maker(s) to step forward to decide and act for ‘P’ according to the powers they have been given in the LPA.

What costs are associated with guardianship and who pays?

The appointment of a deputy, in the situation where ‘P’ has not made a LPA, may cost between $3,000 and $10,000, the bulk of
this would go to legal fees depending on the complexity of the case. These costs are likely to be borne by ‘P’s’ estate.

Additional comments


* The number of people under adult guardianship is unknown, however, for the two years prior to 31 March 2012, 396 guardianship orders were made.



Population: 9.5 millionSweden

People under adult guardianship:
approx. 95,000




Relevant legislation:


Swedish Law and Parental Code


Key terminology:


•	representative: either a custodian (‘god man’) or trustee (förvaltare)
•	ward, a person under custodianship or trusteeship
•	in Sweden, guardians are people who make decisions for minors.

What types of guardianship exist?


Personal welfare, financial affairs and ‘assert the rights’ advocacy support, including, for example, applying for government allowances on behalf of the ward.

A trusteeship is similar to plenary or full guardianship, in that the trustee takes full decision-making power in the ward’s financial affairs as well making decisions concerning their personal welfare. Custodianships are generally for people with greater decision-
making capacity than those under a trusteeship.


Aside from personal appointments, who has the power to appoint an adult guardian?

The District Court appoints a custodian or
a trustee. In special cases, including those involving asylum seekers aged under 18 years of age, the Chief Guardian or the Chief Guardian Board can appoint a custodian.

What criteria does the court need to consider when deciding the need for a guardian?

According to the legislation, a custodianship can be used to protect the interests of a

person suffering from illness, mental disorder, weakened state of health or similar conditions. For the court to decide the need for a trusteeship there is a further condition that the ward is unable to care for themselves or their property.

However, in practice the court generally requires further evidence of the need for these measures, for example a report on the
circumstances of the person and evidence that the person’s problems could not be addressed by less restrictive means.

What is the potential duration of an order?


The order is lifelong, that is, for as long the ward and the representative are both alive and happy with the relationship.

Can a person under guardianship seek review of a guardian’s appointment or a guardian’s decisions?

The ward can seek review by phoning the chief guardian or chief guardian board or writing to the District Court. This starts a process to find the best solution for the ward. In situations where the relationship between the ward and their representative breaks down the Chief Guardian or board will help to change the representative.

Who can be appointed as guardian?


A representative (custodian or trustee) can be a family member, but is more often a professional. As the representative must be a named individual, a private or a public body can never undertake the role.






However, professionals working for law firms or trustee firms can be appointed as representatives. This is particularly likely in complex trusteeship cases where it is very difficult to find someone to volunteer for the role.

What are the responsibilities of an adult guardian?

The representative must act in the best interests of the ward and take into account the ward’s wishes when making decisions on their behalf.

How are adult guardians monitored and supported?

The representative has to an annual report to the Chief Guardian or board as the supervision authority. The report describes the ward’s assets, income and expenditure for the past year. The Chief Guardian or board also provides advice to representatives on request and arranges education for the representatives in most municipalities.

Does an existing enduring power of attorney remove the need for guardianship when capacity is lost?

Yes. However if social services or the Chief Guardian decide that the enduring power of attorney is not meeting the ward’s needs, the enduring power of attorney is extinguished in favour of a trusteeship or custodianship.

What costs are associated with guardianship and who pays?

The ward has to pay their representative if their income is over 2.65 multiplied by the basic amount (currently about 113 000 SEK per
year), or if the ward has assets of more than twice the basic amount (currently about 86 000
SEK). If not, the municipality pays the fee. The representative has also right to be compensated for costs incurred while undertaking their role.

Additional comments


The Swedish chief guardian system has been organised by the municipalities since 1957. Chief Guardians and members of the chief guardian boards are politicians and elected by the municipal council after being nominated by the political parties.



Population: 8 millionSwitzerland

People under adult guardianship:
approx. 80,000




Relevant legislation:


Swiss Civil Code of December 1907


Key terminology:


•	guardianship
•	welfare advocate
•	legal adviser.


What types of guardianship exist?


Both welfare advocates and guardians have responsibility for protecting the person’s financial interests and their personal welfare, with a stronger practical focus on financial matters. The difference between welfare advocates, legal advisers and guardians is seen in the level of legal capacity the person under protection retains, with a person under guardianship retaining only the capacity for strictly personal rights, such as consent to marriage or an operation.

Aside from personal appointments, who has the power to appoint an adult guardian?

The guardianship authority, a tribunal or executive authority whose responsibilities are set out in cantonal (district) law.

What eligibility criteria need to be met?


If any of the following criteria are met, the relevant authority must appoint a guardian for any adult who:

•	is unable to manage their own affairs as a result of mental illness or learning disabilities (where expert opinion supports this option)
•	is in constant need of care and assistance for their own welfare
•	poses a threat to the safety of others

•	exposes themself or their family to the risk of hardship or poverty through profligacy, alcoholism, a disreputable lifestyle or mismanagement of property
•	is sentenced to a custodial sentence of one year or longer
•	requests a guardian and is able to show that they are unable to manage their affairs properly as a result of senility, other infirmity or because of inexperience.

Welfare advocates may also be appointed in a limited number of special circumstances, including where the whereabouts of a person are unknown and there decisions that need to be made.

What is the potential duration of an order?


Normally, the guardianship order has to be reviewed by the court. The guardian (including welfare advocates or legal advisers) has to be re-appointed every two years.

Can a person under guardianship seek review of a guardian’s appointment or a guardian’s decisions?

Yes, through appeal to the guardianship authority on their own behalf or by employing a lawyer to act for them.

Who can be appointed as guardian?


There are no legal restrictions, however, the guardian has to be able to defend the objective interests of the protected person. Where there is a conflict of interest, family members are not appointed as guardians, however they have to be considered as candidates. Difficult cases
are mostly given to professional guardians such as social assistants or lawyers employed at a social service.
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Does an existing enduring power of attorney
remove the need for guardianship when capacity is lost?
No, there is no enduring or continuing power
of attorney. In Switzerland, a power of attorney must be controlled by a person who has capacity.
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What are the responsibilities of an adult guardian?

While not specifically legislated, it is understood that a guardian should defend the objective interests of the protected person, show respect for the protected person, engage in proportional and trustworthy handling of guardianship matters and employ their professional expertise where relevant.

In a specified range of matters, including moving to new accommodations, the guardian must seek the consent of the guardianship authority before acting.

How are adult guardians monitored and supported?

In the majority of cases, the guardian is required to report to the guardianship authority every two years. They are required to report on the whole situation of the protected person, including whether guardianship is still required, relevant changes of circumstance and major events including marriage or medical procedures. If
they also hold responsibility for the person’s financial decisions, they must report on income and expenditures for the period.

Professional guardians are monitored and supported by the social service organisations by whom they are employed. There are
also training and professional development opportunities at specialised schools and conferences.

What costs are associated with guardianship and who pays?

If the protected person has the financial means, they meet the costs of guardianship. If the protected person is unable to pay, the community generally pays the yearly service fees for private guardians of around CHF
1,500. The community is normally charged for the application costs and the costs of the authorities.

Additional comments


Guardianship laws will be overhauled in 2013. Also, existing district based guardianship authorities will be centralised (about one authority for 50,000 inhabitants). The aim
is increase the professionalism of the guardianship authorities.

United States
of America



Population: 314 million
People under adult guardianship:
unknown



Relevant legislation:


Article. V of the Uniform Probate Code and Uniform Guardianship and Protective Proceedings Act.

Each of the 50 states, the District of Columbia, and several territories including Puerto Rico and Guam have their own guardianship statutes or codes.

Key terminology:


•	guardian
•	advance directive
•	alleged incapacitated person or person at risk substituted judgement.

What types of guardianship exist?


Guardianship or guardianship of the person is for	personal affairs.
Conservatorship or guardianship of the estate is for property-related or financial affairs.

Aside from personal appointments, who has the power to appoint an adult guardian?

Only a court of competent jurisdiction may appoint a guardian.

What criteria do the court need to consider when deciding the need for a guardian?

The court must find the alleged incapacitated person to be unable to manage some or all aspects of their personal or financial affairs. All states employ a functional rather than status- based approach to defining incapacity, and
in theory must choose the least restrictive limited guardianship or conservatorship that is necessary to protect the person.

Incapacity must be established by clear and convincing evidence. Some jurisdictions require a medical or multidisciplinary evaluation. In
most states, courts rely on reports by visitors or guardians ad litem regarding incapacity and the need for guardianship.

What is the potential duration of an order?


Indefinite. Guardianship or conservatorship may be terminated by the court on motion of the protected person or another person, including the guardian or conservator, via a restoration proceeding. Guardianship or conservatorship terminates at the death of the protected person.

Can a person under guardianship seek review of a guardian’s appointment or a guardian’s decisions?

Yes. Depending on the circumstances and the jurisdiction, counsel may be appointed to represent the person under guardianship
to appoint a different guardian or revoke the
guardianship.


Who can be appointed as guardian?


In almost all states, any adult who has an interest in the person’s welfare may file a petition for guardianship or conservatorship. Almost all statutes contain a priority listing among potential guardians, usually beginning with the spouse and proceeding through other family members, such as parents, siblings or other relatives, a person with whom the alleged incapacitated person has resided.

Some states have a Public Guardian that
has limited authority and capacity to serve as guardian for indigent individuals.
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‘Professional guardians’ may be individuals, limited liability companies, or other entities. Most states do not have any credentialing, licensing, or registration requirements for
‘professional guardians.’


What are the responsibilities of an adult guardian?

Guardians are usually required to utilise substituted judgment and best interest standards, although not all state statutes are explicit in articulating these standards.

How are adult guardians monitored and supported?

State law pertaining to monitoring and accountability is variable. Most state laws require annual, or less frequent but still regular, accountings of the guardian’s activities and conservator’s expenditures of the protected person’s assets, but these accountability provisions are not always enforced.

Does an existing enduring power of attorney remove the need for guardianship when capacity is lost?

A durable power of attorney for property obviates, in theory, the need for a conservatorship unless the scope of the power granted to the agent does not cover necessary transactions.

Durable powers of attorney and healthcare directives are intended to eliminate the need for guardianship. If these documents are abused,
or if the named agent is unable or unwilling to act in accordance with fiduciary obligations, a guardian or conservator will likely be appointed.

What costs are associated with guardianship and who pays?

Costs of guardianship include filing fees, litigation costs, attorneys’ fees, and fees paid to professional guardians. The costs of such a
proceeding are usually imposed on the alleged incapacitated person, to be paid from their assets. If the person is indigent, the state bears the costs of the proceeding, including attorneys’ fees for appointed counsel, and any costs associated with the guardianship, such as fees paid to the guardian.

Additional comments


Guardianship proceedings in the US are civil judicial proceedings subject to the rules of procedure and to a lesser extent the rules of evidence. Both petitioner and respondent (the alleged incapacitated person) are entitled to present evidence, cross-examine witnesses, and make arguments to the court in a formal hearing.

Notes
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