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23 June 2020

The Commissioners
Royal Commission into Aged Care Quality and Safety
via email  ACRCenquiries@royalcommission.gov.au

Dear Royal Commissioners
RE: Submission on the impact of Coronavirus (COVID-19) on the aged care sector
The Office of the Public Advocate (OPA) is a Victorian statutory office, independent of government and government services that works to safeguard the rights and interests of people with disability. The Public Advocate is appointed by the Governor in Council and is answerable to Parliament.
OPA provides a number of services including the provision of guardianship, advocacy, and investigation services to people with cognitive impairment or mental illness. In 2018-19, OPA was involved in 1,823 guardianship matters (978 which were new), 404 investigations and 258 cases requiring advocacy. About 49 per cent of OPA’s new guardianship clients were over 65 years of age.
Under the Guardianship and Administration Act 2019 (Vic), OPA is also required to arrange, coordinate and promote informed public awareness and understanding about guardianship and administration laws and any other legislation dealing with or affecting persons with disability. OPA does this by providing an Advice and Education Service that offers information and advice on a diverse range of topics affecting people with disability. Last financial year, the advice service answered 13,344 calls, 29 per cent of which related to powers of attorney and almost one in ten related to neglect and abuse (nine per cent). OPA also coordinates a Community Education Program where staff address both professional and community audiences across Victoria on a range of topics including the role of OPA, guardianship and administration, enduring powers of attorney, and medical decision making.
OPA’s work is supported by more than 700 volunteers across four volunteer programs: The Community Visitors Program, the Community Guardian Program and the Independent Third Person Program (ITP), which includes Corrections Independent Support Officers (CISO). CISOs are experienced ITPs who support prisoners who have an intellectual disability at Governor’s disciplinary hearings at Victorian prisons and/or remand centres. In 2018-19, CISOs were invited to attend 299 hearings, assisting 164 clients.
OPA welcomes the opportunity to assist again this Royal Commission’s Inquiry into Aged Care Quality and Safety, having previously provided it with information through answering the questions in an initial Notice to Give from this Royal Commission, a subsequent substantial submission that addressed the Inquiry’s terms of reference as well as an additional brief comment on its issues paper on designing a new aged care system. OPA now wishes to make a further few comments concerning the impact of coronavirus (Covid-19) on the aged care sector. The information provided in this letter is qualitative in nature. It draws upon the experience and knowledge of Advocate Guardians (hereafter guardians) and other staff across OPA.

1. The Role of a Statutory Guardian
Guardianship is the appointment of a person (‘a guardian’) to make decisions for an adult with a disability (the ‘represented person’) when that person is unable to do so because they lack decision-making capacity in relation to the personal matter for which the guardianship order is sought. Appointments of a guardian are made by the Victorian Civil and Administrative Tribunal (VCAT). VCAT may appoint the Public Advocate as a guardian of last resort..[footnoteRef:2] The role of the guardian is to act as a substitute decision-maker and to protect and promote the human rights and dignity of the represented person. Where they can be determined, the guardian makes decisions based on the will and preferences of the represented person and, where they are unable to be determined, in a manner to promote the personal and social wellbeing of the person. The will and preferences of the represented person can only be overridden if it is necessary to do so to prevent serious harm to the represented person.[footnoteRef:3] Therefore, the role of the guardian is to both promote the will and preferences and to safeguard the personal and social wellbeing, of the represented person.   [2:  Guardianship and Administration Act 2019 (Vic.) Part 2.]  [3:  Guardianship and Administration Act 2019 (Vic.) s.9(i).] 

2. Performing the Statutory Role
OPA notes that the restrictions which have rightly been imposed to prevent the spread of the coronavirus in residential aged care facilities have necessitated developing new and creative ways for guardians to perform their statutory roles. Instead of undertaking face to face visits, guardians have been assisted to speak to their clients via phone, face time and occasionally utilizing on-line video streaming platforms such as Zoom. Guardians report that staff have assisted the residents with using the technology and that staff members have sat with the resident repeating what the resident had said if the guardian had not heard correctly. The staff have also assisted by confirming guardians’ observations from phone calls. All OPA guardians expressed a preference for face to face visits but thought that staff overall have been helpful in providing updates to them about their clients and providing information if an outbreak, or a suspected outbreak, had occurred in their facilities. It should be noted that investigators and some guardians often utilise non-verbal cues to assist in gauging understanding of represented persons, particularly those who have limited verbal communication. In these situations, the lack of face to face visits is especially difficult.
3. Impact on Families and Residents of Residential Aged Care Facilities
Guardians were unanimous in their view that families of residents were under a lot of stress. Because of the lockdown they were unable to see their loved ones. A number of facilities completely stopped external visits which was a level of restriction greater than those proposed by the Chief Health Officer.  All facilities imposed some limitation to access and a few facilities banned families visiting when their relative was receiving palliative care - even when the Chief Health Officer’s Directions allowed visits to take place in this situation.
Further, not every visitor was able to have a flu vaccine which further limited access. Also, because facilities were under a lot of pressure, families may not have got as frequent updates about their relatives as they would have wished; this compares less favourably to the frequency with which OPA’s guardians received updates. 
The guardians also acknowledged the extra burden on facilities because families would assist the facility by coming in and feeding their relatives regularly, which eased the burden on the staff. Residents behaviours were also sometimes reported to guardians to be heightened because of the lack of visitors and the climate of fear surrounding the pandemic, but there is also some evidence of more settled behaviour with less disruptions to routine. 
OPA’s Advice Service reports that about 20 percent of its calls have related to COVID-19 since restrictions commenced in March. It has received calls from relatives complaining that they have had limited access to their relatives and that essential services such as occupational therapists have not been allowed into facilities. These situations occurred when Chief Health Officer Directions had allowed these visits.
Guardians observed that for many residents, the pandemic increased their isolation from the outside world. In some facilities, residents had no access to any outside services regardless of whether they were therapeutic services such as occupational therapists, or if the client was under 65 years, and usually accessed services provided by the National Disability Insurance Scheme (NDIS), these services were either reduced or not allowed in at all. Furthermore, they noted that residents usually rely on their relatives to take them out and while restrictions preventing residents leaving the facility applied similarly to the whole of the Victorian community, it was particularly challenging for some residents in these facilities. On one occasion, the behaviours of concern of a NDIS participant residing at an aged care facility increased when a carer was banned from entering and only decreased when the carer was allowed to visit again.
OPA is concerned about possible future impacts of COVID-19 on people living in aged care facilities. For example, financial abuse may increase if access to employment or subsidies such as Job Keeper are reduced. 
4. Access to Home Care
Guardians have reported mixed views on this topic. For represented persons who were part of a transitional care program and in a residential facility and who were unable to obtain an occupational therapy assessment, they remained in the facility longer than the 12 week period allowed under the program as they could not return home without an assessment. In another situation, the occupational therapist assessed the suitability of the person’s home and decided the person could be sent back home from the facility, in which they were temporarily residing.
Guardians also thought that hospitals, can on occasions, fail to realise that the time taken to set up supports to return a person to their home would take longer because of the pandemic.
Guardians noted that shopping for the represented person is still being done, but the care hours are reduced as the represented person does not get taken out with the carer. All day programs have stopped and not been replaced. The hours are therefore, not being used from the home care package to facilitate community access with a resultant increase in isolation of the aged person.
5. Doing No Harm: Considerations for the Future
OPA would now like to suggest some additional issues to consider when facilities or the broader aged care sector develop further plans to deal with the current COVID-19 pandemic and/or any future pandemics. OPA makes these suggestions committed to the principle that any actions taken should ‘do no harm’. 
OPA recently published ‘An ethical framework for promoting the health of people with disability during the COVID-19 pandemic’. Principle six of the position statement ‘, states that: 
When strategies are devised to protect the population as a whole, those laws and policies will likely have unintended consequences for people with disability. The state must consider the implications of COVID-related strategies for people with disability and older people and act to mitigate negative impacts.[footnoteRef:4]  [4:  Office of the Public Advocate, OPA Position Statement, ‘An ethical framework for promoting the health of people with disability during the pandemic’ May 2020 <https://www.publicadvocate.vic.gov.au/media-centre/405-position-statement-promoting-the-health-of-pwd-during-covid-19>.
] 

In the future, this could mean:
· Following (and not exceeding) lawful directions of the public health authorities that allow allied health workers and disability support workers into facilities where outbreaks have not occurred to meet the needs of residents. This should occur only with the resident’s consent, or if that is not practicable, a family member or a person with suitable authority.
· Facilities allowing the families of residents to visit relatives receiving palliative care during a pandemic unless that is contrary to a lawful public health direction.
· Providing updates to families on the welfare of their loved one on a regular basis during pandemics as often as is practicable and certainly when families request it.
· Possibly considering developing safe, additional activities in facilities, where practicable, which reduce the isolation of residents and promote the personal and social wellbeing of the person.
· Possibly considering developing safe, additional activities for home care clients, where practicable, which reduce their isolation and promote the personal and social wellbeing of the person.

Please feel free to contact me if you wish to discuss the issues raised in this letter any further.


Yours sincerely


Dr Colleen Pearce AM
Public Advocate
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